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Foreword     IX

Carlos Jiménez Piernas

ForEworD

the European integration process has been rapidly evolving during the 
last decades in light of the successive reforms of the founding treaties of 
the European union (Eu). As a result of the above, the Eu internal market 
has become more sophisticated and the Eu external action has advanced 
significantly as well, both in response to the irreversible phenomenon of 
globalization. the Eu has undoubtedly become a regulatory force in many 
sectors of international law. this scenario requires higher legislative spe-
cialization, and new instruments, essential to resolve increasingly complex 
and global problems, such as those of the recent great economic recession, 
the fight against international terrorism, the consequences of brexit, and 
the humanitarian crisis posed by waves of refugees crossing the Mediter-
ranean; these to name only four of the aspects currently affecting Europe 
and its legislative agenda.

In a context replete with global challenges, the Eu and its Member 
states face the dilemma of either reinforcing the basic pillars of the Euro-
pean integration process, such as the principle of solidarity, or of weakening 
them. the principle of solidarity was mentioned in the schuman Declara-
tion as one of the cornerstones on which the European Community was 
to be founded: “the solidarity in production thus established will make 
it plain that any war between France and germany becomes not merely 
unthinkable, but materially impossible”. 

today, the principle of solidarity is not at its finest hour. social move-
ments in some Member states, each with varying degrees of popular accep-
tance, question how the Eu and its Member states have applied the prin-
ciple of solidarity. 

the Jean Monnet Centre of Excellence on regional Integration of the 
university of Alcalá, created within the university’s latin American studies 
research Institute (IElAt), has been conducting interdisciplinary research 
on the European integration process, under my direction, since 2009. while 
its research, teaching and dissemination activities initially focused on Cen-
tral America, since 2014, these activities were expanded to include other 
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latin American states, and some Eu Member states.
this collective book is the result of precisely one of those activities, 

organized by the Centre of Excellence on regional Integration in close 
collaboration with the university of pisa. on June 18 and 19, 2015, a semi-
nar was held at the university of pisa, entitled “European Integration and 
Neighborhood relations in the Mediterranean”, in which professors and 
researchers from different European universities as well as members of civil 
society reflected upon some of the main challenges of the European integra-
tion process. Many of the contributions made in that seminar are included 
here, addressed from an eminently practical standpoint, organized in three 
basic thematic areas: the solidarity mechanisms put in place among Eu 
Member states; the response of the Eu and its Member states to the grave 
migration and refugee crisis; and the reinforcement of Eu external action. 

the first thematic section of this collective book (parts I and II) address-
es some legal mechanisms that may trigger activation of the principle of 
solidarity among the Eu Member states. part I examines how the found-
ing treaties propitiate solidarity in cases of natural or man-made disaster 
(russo) and/or terrorist attacks on a Member state (Del Chicca). within 
this thematic section, part II examines the coordination and cooperation 
measures established by the Eu to reinforce consular assistance to Euro-
pean citizens (Crespo Navarro). this part also studies the problems faced 
for application of the principle of solidarity in the exercise of rights aris-
ing from the European citizenship status, particularly those regarding the 
recognition of social welfare benefits (pasquali) and health care (bertolini 
and Milazzo). 

the second thematic section (part III) examines the potential responses 
that the Eu and its Member states can provide to the migration and refu-
gee crisis, via application of the legal instruments foreseen in primary and 
secondary law. the contribution offers general reflections on the migration 
challenge now faced by the Eu (Jiménez piernas) and examines how the 
European border Control and Asylum policy is being applied (Jones). In 
this sense, the relationship between development and migrations is a fun-
damental element for the correct implementation of Eu external action. 
For this reason, controls of migratory flows cannot be reactive, but must be 
based on a proactive approach, taken and deployed, among other means, 
via consistent cooperation and development policy (Martines). 

the third thematic area (parts IV and V) considers the various facets 
of European union external action in which the principle of solidarity can 
play a relevant role, and how this principle is seen in latin America. First 
is an examination of the three areas of the Eu external action, that, when 
correctly and harmoniously implemented, serve to reinforce application of 
the principle of solidarity. these are: security and defense, foreign invest-
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ment protection, and cooperation for development. Further development 
of the European security and defense policy, while a recognized need in 
a context plagued by global threats, should seek inspiration in the basic 
principles of European integration (Morviducci). the establishment of a 
Eu policy that protects the rights of foreign investors, while striking an 
acceptable balance between foreign investor protection and the regula-
tory laws of the host state, is another essential element for reinforcing the 
institutional structure of the Eu with neighboring states (pascual-Vives). 
the final part of this section provides insight on how Eu cooperation for 
development has traditionally been linked to the democratic principles of 
respect for human rights and the rule of law (Martines). the last contri-
bution further examines cases where the principle of solidarity has been 
successfully incorporated in the various sub-systems of cooperation and 
integration established in latin America (Ferreira and Nascimento).

thanks are due the university of pisa for its hospitality during that June 
2015 seminar, and to prof. leonardo pasquali (university of pisa) and 
prof. Francisco pascual-Vives (university of Alcala), whose wise editing 
and enthusiastic collaboration made this publication possible. I trust that 
the relationship between the universities of pisa and Alcala will continue, 
and with it, the fruit of their joint research efforts. 
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Addressing the New Challenges of the European Union: Solidarity and the Protection …     XIII

moniCa Frassoni

ADDrEssINg thE NEw ChAllENgEs  
oF thE EuropEAN uNIoN:  

solIDArIty AND thE protECtIoN oF INDIVIDuAls

the best way to start answering the question why the European union 
(Eu) is suffering from such a lack of “love” and legitimacy from the part of 
so many of its citizens, is to have a look at article 3 of the treaty of lisbon, 
(the one which describes the goals of the Eu) and to refresh our memory 
on how many of its objectives have to do with the protection and well-being 
of its citizens and solidarity: freedom, security, social justice, full employ-
ment, solidarity among generations, territorial cohesion, etc.

the reality today is that the Eu is far from achieving those goals and is 
perceived as an “entity” to be protected from, unable to address worries and 
a growing feeling of insecurity of individuals; but why did this all happen? 
And is it justified? how should this falling out of “love” be addressed? In 
times of “fake news” and of a constant, long-standing tendency to use the 
Eu as a scapegoat for bad governance and ill guided choices at national 
and local level, it is important making the point over the legal, political, 
financial instruments existing at Eu level, also to be better equipped in the 
ongoing dispute over the future of the Eu, which for the first time since 
its creation is in an existential crisis, that could end up making it stronger 
or disaggregating it. 

Freedom of circulation and establishment, health, disasters, human 
rights, terrorism, development policies, but also migration, consular pro-
tection, investments… the areas of “protection” and solidarity are many 
and quite diverse in terms of instruments, impact and financial resources 
available. It is in my opinion key to detail the challenges the Eu faces, but 
also the tools it has to protect its citizens, in coherence with its own values 
and objectives, as it is done in this book. 

but we also want to go beyond proposals and facts: we need to build 
unconventional alliances and real mobilization among academic, political, 
social, economic, media actors to stop the current vicious circle of sense 
of defeat and insecurity, which are feeding the tendency of an increasing 
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number of governments to go their own way, thus making any common 
result impossible, no matter what treaties and laws say. 

today, 60 years after the signature of the treaties of rome, the Eu must 
regain the hearts and the minds of its people and be an efficient actor of 
change: in the last few years, the combination of wrong policies, increasing 
divisions among Member states and their unwillingness to allocate sufficient 
resources and instruments to implement positive measures, the resulting 
lack of internal cohesion and solidarity, deepened the feeling of distance of 
public opinion towards the Eu. Moreover, despite the relative increase of 
the role of the European parliament as a co-legislator and the transparency 
of the Eu decision-making process with the implementation of the lisbon 
treaty, there is a wide feeling among citizens that they have little role in 
the decisions taken: the transfer of powers from the national level to the 
European one is resulting in a transfer of power to a few representatives of 
some national governments acting behind closed doors in brussels, assisted 
by the Commission’s officials and marginalizing both national and European 
parliaments. the recent discussion around a “multi-speed Europe” risks 
to make this process even stronger, by favoring “ad-hoc” cooperation on 
this or that issue at the expenses of common rules and procedures; what 
we need instead is a clear choice between those who want an “ever closer 
union” and those who don’t. but before even starting to talk about the 
speeds of integration, we have to go back to basic and win back consen-
sus to the idea that common solutions and solidarity are the right bases to 
answer the current confusion and disarray on issues of common interest, 
like the management of the refugee influx, the sluggish economic and social 
situation, the challenges of climate change, the conflicts on our doorstep.

this is not an impossible task. Contrary to what is becoming mainstream 
narrative, our cultures and societies are stronger than those who claim that 
it is put in great danger by other countries, grey bureaucrats, people escap-
ing from war and poverty, want us to believe; the current tendencies to 
disaggregation of the Eu project are not unstoppable. A discourse of con-
fidence and trust based on a combination of a revived “desire of Europe” 
and a visible change of policies in some key areas has to replace that of fear.

the most urgent change must come from economic and social policies; 
and change must be visible and effective. years of austerity measures, where 
necessary public expenditure and investments are treated as deficit to be 
cut, contributed to bring many Eu economies at a stand-still; and those 
who are doing better are doing so also at the expenses of the others, but 
are led to think that they pay all the burden of the weakest ones for noth-
ing, thus increasing reciprocal anger and distrust. Eu must accept it got it 
wrong and change in a much more convincing way its approach; it is urgent 
to reform its economic governance, by limiting and framing the powers of 
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the Euro-group and strengthening the powers of the Ep in all economic 
and financial matters. we have to go back to the very wise words of tom-
maso padoa-schioppa, one of the fathers of the Euro, who once said that if 
states must rehabilitate finances, Eu must accompany growth (“Agli Stati 
il rigore, all’Europa la crescita”). And not any growth. In times of climate 
change and mass unemployment, we must identify and focus explicitly on 
the most intense areas of quality work; a few years ago the united Nations 
indicated that these are mainly three: education; the health of communities 
and individuals; the “green economy”, understood in its broadest sense of 
economic activities (be it in industry, industry , agriculture, crafts, tourism, 
mobility) which are organized around the ambition to deal with climate 
change and the scarcity of resources, the fight against pollution and quality 
of life. the proposed policy on these issues needs to become more Euro-
pean, but also aggressive and visible in the public debate, showing all the 
benefits and integrating large and complex policies of economic and social 
mobility as well as migration.

but “it’s not only the economy, stupid”! It is a fact that also when the 
economic situation is good, fear and insecurity are not necessarily over-
come; in Europe, the issue of the loss of identity facing perceived hostile 
newcomers is by now well established and made stronger by the fact that 
very often those exposed to often badly managed side-effects of an open 
but unequal society are the least well off categories of citizens. 

so, a real challenge for the Eu is to be able to deliver on inner and 
external security and notably on what became the center of the discus-
sion in the brexit referendum: what does it take “to bring back control” 
to citizens? I think that here we cannot only bring facts and figures, even 
if they are strong and coherent. the new “narrative” we need is not a pr 
operation to repeat how great is Europe; it’s a very concrete shared project 
and horizon, which in these uncertain times has to become more attractive 
than that of homogeneous and closed societies, which will anyway never 
come back: we need to win the cultural battle over those who claim that 
the return to our well-chartered and bordered nation-states will save us. 
the Eu and many Member states governments have not taken up this fight 
with sufficient energy and conviction, thus greatly contributing making the 
nice words in article 3 just… nice words.

the reality is that going back to borders, building real and imaginary 
fences among Eu countries and violate our principles with dubious alli-
ances with old and new despots is not only morally wrong, but politically 
ineffective and economically disastrous: and it is not even profitable under 
an electoral point of view, since as old Jean Marie le pen said “don’t trust 
imitations, go for the original”. the human cost of refugees stranded and the 
walls built go together with the absurd economic costs of fences and security 
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measures, wasted on defenseless women, men and children instead than on 
terrorists and intelligence. solidarity, respect of human rights and rule of 
law are not “pure souls” ambitions: they are the most effective approach 
to find working solutions to today’s global challenges. how many shelters 
in decent conditions or integration measures could have been organized 
with the over 150 million euros spent in hungary to build its fence? or the 
200 million pounds spent by the uk to stop migrants and asylum seekers 
in Calais? or the 6 billion euros to be spent to keep refugees in turkey 
or at the turkish border with syria? or the millions spent to send back 
individual migrants and “help” migration countries to stop their citizens 
wanting to reach Europe, instead than helping their economic develop-
ment? how much more effective would be to take up again and again the 
issue of the reallocation of migrants and to give more resources and power 
of to all those communities and local authorities who are on a daily basis 
showing that Europeans are much more welcoming and solidaire than their 
governments? our main message should be one of an emotional and at the 
same time pragmatic “common sense”, which is visibly and radically alter-
native than the one of populist movements, but also very different of what 
is becoming a hysterical acceptance of their wrong recipes by mainstream 
parties, in the illusion to keep the consensus of the “people”, no matter if 
long standing values and legal obligations are put at risk. 

If the current situation does not change and the Eu does not get its 
house in order, finding a renewed sense of its existence, it will be very dif-
ficult for it to fully play its role as a global player, as a defendant of peace 
and rule of law in this increasingly unstable world.

It is thus important to give value to what the Eu does already in terms 
of development, defense of the rule of law and human rights in the world 
and figure out what more can be done, not to lose that patrimony of cred-
ibility and positive work, that made and still makes the experiment of the 
Eu so attractive. It is important not to forget that the Eu spent over one 
billion euros in the last 10 years on electoral assistance and it remains the 
first donor on development aid. young and not so young Europeans are all 
over the world giving a positive image of the old continent. but by direct 
experience, I also know that this image is getting blurred and that sadly, 
many human rights defenders and fighters all over the world are no more 
expecting much from us, if not some generic support press release. this is 
really very sad, because if Europe disregards standing up for human rights 
values, not many will do it on the global scene. 

to sum up, the Eu needs to move, and move quickly. It is urgent to 
change the policies and the way of functioning of the Eu; and we have to 
strengthen the joint government responsibility between the European insti-
tutions and the Member states, not to increase the power struggle among 
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them. we cannot rescue our democracies, our economies, our societies and 
our environment with only a patchwork of national measures, even less with 
imposed austerity programs, with little or no involvement and ownership 
of civil society.  

but how to do it? how to get the necessary consensus to change course 
to the Eu and to make it able to realize the objectives of article 3? 

I think that to answer this question, we have to focus on the quality of 
our democracies today and address controversial issues like the separation 
of powers, the rule of law, electoral rules, the access to finance of politics, 
Ngos and the media; these questions are regaining an undeniable centrality 
in times of increasing intrusiveness of the economic and political powers in 
information and social media and of distorted “post-truth politics”, which 
is not being born with brexit or trump, but that rose in those cases proved 
to have an impact in the decisions of many voters. Events in hungary and 
poland, with the systematic dismantling of independent media and judi-
ciary power, but also the increasing number of episodes of outright racism 
and xenophobia, of exclusion and discrimination which make the Charter 
of Fundamental rights a disposable paper, are posing a serious threat on 
the Eu as its uneven and precarious economic conditions. In past years, 
we have lost the great battle on a European legislation on conflict of inter-
ests, pluralism and media concentration, which at the time of the berlus-
coni government led to a constant hive of initiative in Italy and in Europe. 
I am convinced that from that first defeat derived the bitter fruit of the 
erosion of the Eu’s ability to be a bulwark against the authoritarian thrust 
of some of its members, that we see today so painfully exposed. perhaps 
it would be worthwhile start again the difficult path of implementing fully 
the Charter of Fundamental rights, holding the Commission, but also the 
European parliament and some European political parties responsible for 
giving up on one of its most relevant roles, the protection of the rights and 
freedoms of all individuals in the Eu. 

today, the “ever closer union” that the founding fathers and mothers of 
the European project advocated is still an unfinished business. It is within 
the hands of this generation to complete it. 
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Teresa russo

NAturAl AND MAN-MADE DIsAstEr:  
solIDArIty AMoNg MEMbEr stAtEs

1. Introductory remarks concerning the clause of an emerging EU 
“solidarity system”

In the framework of the European integration process, the introduction 
of the solidarity clause has led to a renewed debate on a basic principle that 
has informed the entire Eu construction. 1 the concept of a solidarité de fait 
was, in fact, the basis of the well-known Declaration of robert schuman. 2 
thus, it was originally intended in a broad meaning inside the EC and then 
outside with the establishment of the Eu. 3 After the treaty of lisbon, this 
principle has been formalized in various regulatory provisions 4 and specifi-
cally in article 222 tFEu, which established a legal concept in the case of the 

1 the present work will focus on the principle of solidarity in the event of natural or 
man-made disaster in accordance with article 222 tFEu. Furthermore, it considers the 
emergence of a sort of “solidarity system” based on the connection with other Eu provi-
sions to face a wide range of disasters.

2 tom Eijsbouts and David Nederlof, “rethinking solidarity in the Eu, from Fact to 
social Contract”, European Constitutional Law Review 7 (2011), 169. 

3 the issue of solidarity divided between inside and outside of the Eu is still relevant. In 
this sense, see Nathalie karagiannis, “solidarity within Europe/solidarity without Europe”, 
European Societies 9 (2007), 3-21.

4 In particular, this is expressly stated in article 21.1 tEu: “the union’s action on the 
international scene shall be guided by the principles which have inspired its own creation, 
development and enlargement, and which it seeks to advance in the wider world: democ-
racy, the rule of law, the universality and indivisibility of human rights and fundamental 
freedoms, respect for human dignity, the principles of equality and solidarity, and respect 
for the principles of the united Nations Charter and international law”. however, the 
principle of solidarity is included among the values and objectives of the Eu (articles 2 
and 3 tEu), as well as being invoked in other provisions of the treaty on the Function-
ing of the Eu for the achievement of different goals (articles 67.2, 80, 122 e 194 tFEu). 
this principle is also the basis of the mutual defense clause contained in article 42.7 tEu. 
however, it comes out of the topic of this work.
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solidarity clause. 5 this article has been considered the most-detailed provision 
on this concept, but not a general norm on solidarity. 6 on the contrary, we 
consider it as a clause of an emerging Eu “solidarity system” because it can 
be invoked, as a kind of last resort, to safeguard the political, as well as the 
economic, survival of a Member state hit by a terrorist attack or a disaster. 7

In this direction, some scholars had already argued that events which 
dramatically affected the Member states had a particular impact on the 
European integration process. thus, the European integration process was 
brought to develop more recently a new type of co-operative policy activity 8 
aimed at protecting Europeans from harm. 9 According to such a perspec-
tive a new Eu protected space was emerging. this space linked together 
internal and external policies and would have been able to offer a more 
comprehensive approach than the one offered by security policy. 10 In anoth-
er direction, other authors considered that the Eu would have developed 
an emerging system of common arrangements, within and between policy 
sectors, for handling the so-called societal crises, i.e. large-scale emergen-
cies or disasters. 11 these authors emphasized the transboundary nature of 
the latest crisis or disasters 12 and the Eu’s efforts to develop transbound-

5 sara Myrdal and Mark rhinard, “the European union’s solidarity Clause: Empty 
letter or Effective tool? An Analysis of article 222 of the treaty on the Functioning of the 
European union” (paper published by swedish Institute of International Affairs, 2010).

6 so peter hilpold, “Filling a buzzword with life: the Implementation of the solidar-
ity Clause in article 222 tFEu”, Legal Issues of Economic Integration 3 (2015), 209-232.

7 According to Antonis Antoniadis et al., The European Union and Global Emergencies. 
A Law and Policy Analysis (oxford and portland, oregon: hart publishing, 2011), 2, the 
Eu does not have an “emergency constitution”, but “offers a variety of constitutional and 
legislative tools to deal with internal or external emergencies”.

8 see Arjen boin et al., “protecting the union: Analysing an Emerging policy space”, 
Journal of European Integration 28 (2006), 405. they considered the history of European 
integration as a series of efforts to protect people from harm.

9 For example in the case of a series of food control emergencies, on which see, among 
others, Javier lezaun and Martijn groenleer, “Food Control Emergencies and the terri-
torialization of the European union”, Journal of European Integration 28 (2006), 437-455. 

10 see Mark rhinard et al., “the European union’s Emerging protection space: Next 
steps for research and practice”, Journal of European Integration 28 (2006), 511.

11 see stefan olsson (ed.), Crisis Management in the European Union. Cooperation in 
the Face of Emergencies (berlin-heidelberg: springer, 2009), 1. 

12 see Chris Ansell et al., “Managing transboundary Crises: Identifyng the building 
blocks of an Effective response system”, Journal of Contingencies and Crisis Management 
18 (2010), 195-207. In particular, they consider that the characteristics of these crises, such 
as epidemics, energy blackouts, financial crises, ice storms, oil spills, cyber terrorism, are 
very similar because they affect “multiple jurisdictions, undermine the functioning of vari-
ous policy sectors and critical infrastructures, escalate rapidly and morph along the way”. 
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ary crisis management capacities. 13 In particular, these capacities precede 
the introduction of article 222 tFEu; they span to different policies of the 
union (Civil protection Mechanism, Internal security strategy, humanitar-
ian Aid, etc.) and are scattered across the Eu’s institutions. Furthermore, 
some works have dealt with the Eu’s governance of emergencies, threats 
and crises, on the one hand for a specific choice of the Authors, 14 and on 
the other hand as a result of the overlap of the different “fronts” on which 
the union could be called upon to intervene. 15 Finally, some other authors 
deal with the emergence of civil security governance as a transnational 
policy area in the Eu. 16

In a certain way, article 222 tFEu can be considered the cornerstone of 
such a system because of its cross-cutting and overarching character. there-
fore, it can be helpful to try and better understand the wording of the clause 
and how it may work with reference to natural and man-made disasters. First 
of all, the nature and breadth of the clause is the result of its origin which 
can be traced back to the European Convention on a draft Constitution for 
the Eu (paragraph 2). on that occasion, its wording was thoroughly dis-
cussed with the aim of adopting a broad approach of solidarity not limited 
to mutual defense. thus, the first issue is terminological. Crises, emergencies, 
threats, disasters are not the same thing and article 222 does not offer any 
definition. More precisely, it does not clarify what is meant by man-made 
disasters. 17 secondly, the decision on its implementation adopted in 2014, 
i.e. Decision 2014/415/Eu, 18 seems to go beyond what is literally stated in 
article 222 referring also to various instruments which are included in dif-
ferent Eu policies (paragraph 3). In such a perspective, more attention will 

13 see Arjen boin et al., “Managing transboundary Crises: the Emergence of European 
union Capacity”, Journal of Contingencies and Crisis Management 22 (2014), 131-142. 

14 For example the inclusion of the euro crisis. In this direction, see the work of giacomo 
biagoni, “the Euro Crisis and the Democratic principle”, in EU Management of Global 
Emergencies. Legal Framework for Combating Threats and Crises, eds. Inge govaere and 
sara poli (leiden-boston: brill Nijhoff, 2014), 219-248.

15 see Andrea de guttry et al., International Disaster Response Law (the hague: tMC 
Asser press, springer, 2012). 

16 see han Dorussen et al., “the Eu as a regulator of Civil security across Europe”, 
in European Civil Security Governance. Diversity and Cooperation in Crisis and Disaster 
Management, eds. raphael bossong and hendrix hegemann (basingstoke: palgrave Mac-
millan uk, 2015), 211. 

17 In a critical view, see Nicolai von ondarza and roderick parkes, “the Eu in the 
face of disaster. Implementing the lisbon treaty’s solidarity Clause”, SWP Comments 9 
(2010), 1-8. 

18 see Council Decision 2014/415/Eu of 24 June 2014 on the arrangements for the 
implementation by the union of the solidarity clause, in oJ l 192, 1.7.2014, 53–58.
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be paid to Eu civil protection which pursues an interlinked objective (para-
graph 4). thirdly, the present work will confirm that this clause should be 
read in conjunction with other rules of Eu primary and secondary law and, 
as a result, that attempts of its broad interpretation can come from practice 
or in connection with other provisions to which necessarily, although implic-
itly, it refers (paragraphs 5 and 6). All of this with the aim to highlight that, 
although the solidarity clause has been rightly considered “an integral part 
of a permanent Eu crisis response, crisis management and crisis coordina-
tion system”, 19 a lot of consistency and efficiency are necessary to find a 
good balance in the combination of solidarity and security (paragraph 7). 

2. Origin and scope of the clause 

the solidarity clause originated in the working group VIII on 
“Defence” of the European Convention 20 and its final aim was a matter of 
opposing discussions. several members of the group, in fact, were inclined 
to insert a real mutual defense clause in the future Constitutional treaty. on 
the contrary, other members suggested a broader clause on “solidarity and 
common security” because they believed that collective defense was already 
covered by the Atlantic Alliance. 21 the issue of including disasters among 
the new challenges of the Eu was indeed only hinted at in the working 
Documents of the group. Actually the idea was mainly supported by its 
chairman, Michel barnier, who later drew up a report on the Eu’s response 
to major cross-border emergencies, better known as the barnier report. 22 
Nevertheless, both natural and man-made disasters were included in the 
aim of the solidarity clause by the Constitution for Europe of 2004, which 
distinguished the substantive content of the clause (article I-43) 23 from its 

19 see steven blockmans, “l’union fait la Force: Making the Most of the solidarity Clause 
(Article 222 tFEu)”, in EU Management of Global, eds. govaere and poli (2014), 111-135.

20 see the Final report of 16 December 2002, CoNV 461/02 concerning the legal 
context and the developments in European security and defence policy, as well as a serious 
of recommendations including the introduction of ‘a solidarity clause to enable Member 
states inter alia to prevent and respond to terrorist threats within the union by mobilising 
all the necessary military and civil instruments’ (paragraphs 57 and 58).

21 see paragraphs 60-63.
22 Michel bernier, “For a European Civil protection Force: Europe Aid”, European 

Parliament (2006), available on www.europarl.europa.eu/meetdocs/2004_2009/documents/
dv/031006barnier_en.pdf.

23 the text of the two articles are reproduced only for comparison with new article 222 
tFEu. Article I-43 treaty establishing a Constitution for Europe was worded as follows: 
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implementing procedures (article III-329). 24 A mutual defense clause fell, 
instead, within article I-4, paragraph 7.

Despite the failure of the Constitutional treaty, the solidarity clause 
was not only textually maintained, but its object was merged into a single 
rule, namely article 222 tFEu. this article puts together both the content 
(paragraph 1) and the procedural aspects of the clause (paragraphs 2-4) 
and confirms the idea of covering both natural and man-made disasters. 
thus, the clause is now a binding norm of the treaty of lisbon which 
obliges the union and its members to “act jointly in a spirit of solidarity if 
a Member state is the object of a terrorist attack or the victim of a natural 
or man-made disaster”, as well as it compels the union to mobilise all the 
instruments at its disposal, including military means, made available by the 
Member states. 

however, there is no agreement on the precise contents of such an 
obligation. the clause has been considered “a cross between a solidarity 
declaration, a commitment to disaster relief and a traditional collective 
defence mechanism”. 25 According to some scholars, article 222 tFEu 
introduces a soft mutual defense commitment for non-conventional threats 

“1. the union and its Member states shall act jointly in a spirit of solidarity if a Member 
state is the object of a terrorist attack or the victim of a natural or manmade disaster. the 
union shall mobilise all the instruments at its disposal, including the military resources 
made available by the Member states, to: (a) – prevent the terrorist threat in the territory 
of the Member states; – protect democratic institutions and the civilian population from 
any terrorist attack; – assist a Member state in its territory, at the request of its political 
authorities, in the event of a terrorist attack; (b) assist a Member state in its territory, at 
the request of its political authorities, in the event of a natural or man-made disaster. 2. 
the detailed arrangements for implementing this article were set out in article III-329”.

24 Article III-329 was worded as follows: “1. should a Member state be the object of a 
terrorist attack or the victim of a natural or man-made disaster, the other Member states 
shall assist it at the request of its political authorities. to that end, the Member states shall 
coordinate between themselves in the Council. 2. the arrangements for the implementa-
tion by the union of the solidarity clause referred to in article I-43 shall be defined by a 
European decision adopted by the Council acting on a joint proposal by the Commission 
and the union Minister for Foreign Affairs. the Council shall act in accordance with article 
III-300(1) where this decision has defence implications. the European parliament shall 
be informed. For the purposes of this paragraph and without prejudice to article III-344, 
the Council shall be assisted by the political and security Committee with the support of 
the structures developed in the context of the common security and defence policy and by 
the Committee referred to in article III-261; the two committees shall, if necessary, submit 
joint opinions. 3. the European Council shall regularly assess the threats facing the union 
in order to enable the union and its Member states to take effective”. 

25 see Nicolai von ondarza and roderick parkes, “the Eu in the face of disaster - 
Implementing the lisbon treaty’s solidarity Clause”, stiftung wissenschaft und politik, 
Comments 2010/C 09, April 2010, 1. 
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to the union’s security and stability 26 or an obligation to fulfill a solidar-
ity commitment, “characterized by a margin of discretion as to its actual 
implementation”. 27 similarly, other Authors recognize that the solidarity 
clause “places a meta-obligation to act jointly in a spirit of solidarity upon 
the European union, and a concrete obligation on respectively the union 
(to mobilise all units) and the Member states inter alia to assist, upon 
request’. 28 According to these Authors the use of the term clause indicates 
exactly that there is a duty, an obligation of solidarity. 29 Anyway, on the 
basis of the Declaration on article 222(2) tFEu, 30 Member states are free 
to choose the most appropriate means to comply with their own solidarity 
obligations towards another Member state. the article also specifies that 
for this purpose “Member states shall coordinate between themselves in 
the Council”.

the following paragraphs of this article provide instead for two separate 
procedures which can operate in three different situations: 1. when a state 
is the object of a terrorist attack to cope with which the Eu has to take a 
decision with implications in the defense sector; 2. when a state is the object 
of a terrorist attack, but it does not require a decision with implications 
in the defense sector; 3. when a Member state is the victim of a natural 
or man-made disaster. 31 however, the clause’s aim cannot be derived only 
from a textual reading of article 222. 32 this could lead to the conclusion 

26 see theodore konstadinides, “Civil protection Cooperation in Eu law: Is there 
room for solidarity to wriggle past?”, European Law Journal 19 (2013), 267-282. 

27 see Marco gestri, “Eu Disaster response law: principles and Instruments”, in De 
guttry et al. (eds.), International Disaster, 105-128, who considers that the provision seems 
to be mandatory for the union to prevent the terrorist threat and to protect democratic 
institutions and civilian population from any terrorist attack. on the contrary, it would 
be a binding legal obligation of assistance in the case of natural and man-made disasters.

28 see kristian Cedervall lauta, Disaster Law, (New york: routledge, 2015), 89.
29 see Valentina zambrano, “Articolo 222 tFuE”, in Codice dell’Unione europea 

operativo, TUE e TFUE commentati articolo per articolo, ed. Carlo Curti gialdino (Napoli: 
gruppo Editoriale simone, 2012), 1649.

30 see Declaration no. 37 which literally copies the text of the Declaration no. 9 of the 
Constitutional treaty. see the considerations of Marco gestri, “la risposta alle catastrofi 
nell’unione Europea: protezione civile e clausola di solidarietà”, in Disastri, protezione 
civile e diritto: nuove prospettive nell’Unione europea e in ambito penale, ed. Marco gestri 
(Milano: giuffrè editore, 2016), 3-62, in particular 39.

31 so paolo Mengozzi, “Articolo 222 tFuE”, in Trattati dell’Unione europea, ed. Antonio 
tizzano (Milano: giuffrè editore, 2014), 1834.

32 the text of article 222 is identical to the provision of the Constitutional treaty (see 
above note 23), establishing that: “1. the union and its Member states shall act jointly in 
a spirit of solidarity if a Member state is the object of a terrorist attack or the victim of a 
natural or man-made disaster. the union shall mobilise all the instruments at its disposal, 



Natural and Man-made Disaster: Solidarity among Member States     9

that, firstly, the article emphasizes the threat of terrorism with respect to 
disasters for which it foresees only an obligation of assistance. secondly, this 
obligation would concern disasters that occur exclusively on the territory of 
Eu Member states. thirdly, the notion of disaster would remain without 
any clarification. Although the matter could take advantage of a previous 
practice developed in other Eu policy areas strictly interconnected, 33 the 
wording of article 222 tFEu must be complemented with the provisions 
of the abovementioned Council Decision adopted precisely to implement 
the solidarity clause. As we will see, this decision clarifies the instruments 
needed to give effect to the clause, but it leaves unanswered a number of 
questions posed by the text of the clause. 

3. Implementation in the light of the Decision 2014/415/EU

According to paragraph 3 of article 222, on the 24th of June 2014 the 
European Council adopted the Decision 2014/415/Eu which lays down 
rules and procedures for its implementation. this decision specified that 
disaster means “any situation which has or may have a severe impact on 
people, the environment or property, including cultural heritage”, while 
crisis means “a disaster or terrorist attack of such a wide-ranging impact or 
political significance that it requires timely policy coordination and response 
at union political level” (article 3). thus, a crisis can result from a disaster 
and a disaster in turn can lead to a political and economic crisis of a state 
that may require the coordination of Eu. 

including the military resources made available by the Member states, to: (a) – prevent 
the terrorist threat in the territory of the Member states; – protect democratic institutions 
and the civilian population from any terrorist attack; – assist a Member state in its terri-
tory, at the request of its political authorities, in the event of a terrorist attack; (b) assist 
a Member state in its territory, at the request of its political authorities, in the event of a 
natural or man-made disaster”.

33 According to the Communication of European Commission “Towards a stronger 
European disaster response: the role of civil protection and humanitarian assistance”, CoM 
(2010) 600, 26 october 2010, 5, the Eu “should address all types of disasters (i.e. natural 
and man-made, other than armed conflicts) that overwhelm national response capacities and 
result in a need for Eu assistance”, as well as on the basis of the European Council, “The 
Stockholm Programme – An Open and Secure Europe Serving and Protecting Citizens”, oJ 
2010 C 115/25, the development of union action in disaster management “should be based 
on an integrated approach, covering the whole disaster cycle encompassing prevention, 
preparedness, response and recovery for actions both inside and outside the union”. with 
this specific aim see the work of Antonio Missiroli et al., “Disasters, Diseases, Disruptions: 
a new D-drive for the Eu”, Chaillot Paper 83 (2005), 1-92.
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Nevertheless, the Decision does not clarify what is meant by disaster, 
but confirms that the provision focuses on the harmful effects of abnormal 
gravity consequent to such events regardless of the fact if the disastrous 
event originates inside or outside the territory of the Member states (arti-
cle 2). 34 In this perspective, the decision seems to allow the clause to be 
invoked when the disaster occurs in the territory of a Member state or when, 
occurring outside the union, it extends its damaging effects to the territory 
of a Member state 35 or when it affects Eu citizens abroad. 36 therefore, 
the application of the clause cannot limit the governmental action only to 
the Eu territory. First of all, because article 222 is located in part V of the 
tFEu concerning the union’s external Action. 37 secondly, because both 
this article and the decision allow the recourse to Common Foreign and 
security policy (CFsp) measures. 38 

Another important aspect is that arrangements for the implementation 
of article 222 tFEu concern only the union (article 1) which is bound by 
international law (article 2). the duty “to assist a Member state in its terri-
tory” always requires the consent of its political authorities. 39 thus the clause 
can be seen as having an unilateral and subsidiary nature. only the political 
authorities responsible for managing crises of a Member state affected by 
a disaster can invoke this clause. For its part, ‘the affected Member state 
may invoke the clause if, after having exploited the possibilities offered by 
existing means and tools at national and union level, it considers that the 
crisis clearly overwhelms the response capabilities available to it’ (article 

34 Article 2 of the Decision specifies, in fact, that it is applicable “in the event of a ter-
rorist attack or a natural or man-made disaster, irrespective of whether it originates inside 
or outside the territory of the Member states”. 

35 For example when a disaster cannot be circumscribed to a particular territory such 
as in the case of pandemics. 

36 In this latter case, even the diplomatic and consular protection of European citizens 
on the territory of third countries by the union is relevant. on this matter, see Madalina 
Moraru, “securing Consular protection of the Eu Citizens Abroad: what role for the 
Eu?”, in EU Management of Global, eds. govaere and poli, (2014), 147-193. Furthermore, 
see Carlo Curti gialdino, Lineamenti di diritto diplomatico e consolare (2nd edn., torino: 
giappichelli Editore, 2014), 431 ff., in part. 455. 

37 see Marise Cremona, “the Eu and global Emergencies: Competence and Instru-
ments”, in Antoniadis et al., “the European union and global Emergencies”, 11-32, who 
considers that the distinction between internal and external action is blurry and specifi-
cally that the clause of solidarity change the relationships between internal and external 
instruments, in part. 29 ff. 

38 see hilpold, “Filling a buzzword”, 215 ff. 
39 According to blockmans, “l’union fait la Force…”, 117, the consent to act would 

nevertheless be required under public international law. 
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4). 40 In other words, the crisis must exceed the Member state’s response 
capabilities even after having used all the means at its disposal.

In the light of the decision, once the clause has been invoked, the Council 
has the political and strategic direction of the union response, although in 
accordance with the competences of the Commission and the high repre-
sentative. the invocation of the clause is in fact addressed to the presidency 
of the Council (article 4) which immediately activates the Integrated politi-
cal Crisis response arrangements (IpCr, article 5). these arrangements, 
created to provide a platform for tailored and rapid response by the Eu 
political level on a crisis originated inside or outside the union, 41 can also 
assist in the structuring of the Eu response. then, the decision instructs 
the Commission and the high representative to “identify all relevant union 
instruments that can best contribute to the response to the crisis, includ-
ing sector-specific, operational, policy or financial instruments and struc-
tures and take all necessary measures provided under those instruments” 
(article 5.2, lett. a). For this reason, all existing instruments should be used 
since additional measures are considered exceptional (article 5.3). 42 these 
are namely the European union Internal security strategy, the European 
union Civil protection Mechanism, the security initiative for serious cross-
border threats to health, the European External Action service, as well as 
the above-mentioned Integrated political Crisis response. 

therefore, the decision lays only the guidelines to the application of 
the clause without further clarifying some important aspects. Firstly, the 
Council has a steering role on the political response, but the Commis-
sion and, above all, Member states have a crucial operational role within 
the Eu crisis structure. secondly, the decision confirms that the effective 
implementation of the clause depends on instruments included in other 

40 this kind of “prior exhaustion” of all the resources available would be intended to 
prevent the invocation of the solidarity clause to face a range of home affairs problems 
with roots outside the Eu, such as migration. so roderick parkes, “Migration and ter-
rorism: the new frontiers for European solidarity”, European Union Institute for Security 
Studies 37 (2015), 1. 

41 According to pierre Minard, “the IpCr arrangements: a joined-up approach in crisis 
response?”, European Union Institute for Security Studies 38 (2015), “the raison d’être of the 
IpCr arrangements is to foster the joined-up approach – i.e. the mobilisation of all relevant 
services and bodies amongst institutions and Member states and to ensure a coordinated 
set of actions in the Eu’s crisis response. this has indeed proved ever more necessary in 
recent years due to the increasingly cross-cutting nature of crises”.

42 the Commission and the high representative shall submit proposals to the Council, 
in particular concerning: (a) decisions on exceptional measures not foreseen by existing 
instruments; (b) request for military capabilities going beyond the existing arrangements 
on civil protection; or (c) measures in support of a swift response by Member states. 
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Eu policies. the clause, in fact, requires a multi-sectoral and compart-
mentalized approach that the decision highlights in various ways without 
providing any further detail on how the coordination will take place: i.e. 
referring to other acts or decisions to be adopted at the time of crisis. 
thus, the application of further provisions of the treaties is necessary. 43 
According to some scholars, article 222 tFEu could serve as an addi-
tional legal basis in developing new legislative proposals in a number of 
areas. 44 Events of the last few years, a fortiori, show an acceleration of 
efforts at upgrading the Eu response system to disasters rather than the 
specific implementation of the solidarity clause. 45 In this perspective, 
article 222 has been seen as a mere procedural facility, aimed at maxi-
mizing the effectiveness of other existing instruments 46 as confirmed by 
the Council Decision. 

4. A better coordination of the existing instruments: in particular the 
Union Civil Protection Mechanism

thus, the main idea behind the Council Decision seems to be a bet-
ter coordination of many arrangements that are already provided to face 
crisis situations at the Eu level. No means are specially established, but 
the existing instruments, included in different provisions of the treaties to 
implement some interconnected policies, should improve effectiveness of 
Eu response capacity through strengthened coordination. Moreover, the 
reason which informs the decision is clear: “the implementation of the 
solidarity clause by the union should rely on existing instruments to the 
extent possible, should increase effectiveness by enhancing coordination 
and avoiding duplication, should function on the basis of no additional 
resources, should provide a simple and clear interface at union level to 

43 see theodore konstadinides, “Civil protection in Europe and the lisbon ‘solidarity 
clause’: A genuine legal concept or a paper exercise”, uppsala Faculty of law, Working 
Paper (2011), 3, who considers that “It appears, therefore, clear that article 222 tFEu 
may be utilized alongside other legal bases for speeding up the adoption of civil protection 
legislation in the name of solidarity”.

44 see Myrdal and rhinard, “the European union’s solidarity”, 8. on the contrary, 
blockmans, “l’union fait la Force”, is not quite agree, in part. 115. 

45 see Agnieszka Nimark and patryk pawlak, “upgrading the union’s response to 
disasters”, European Union Institute for Security Studies, (2013). 

46 see Jacques keller Noellet, “the solidarity Clause of the lisbon treaty’s”, Com-
mon security and defence policy, available on http://www.notre-europe.eu/media/tgae-
20117fkellernoellet.pdf?pdf=ok, does not agree with this minimalistic interpretation. 
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Member states, and should respect the competences conferred upon each 
union institution and service”. 

that is why the union Civil protection Mechanism, designed precisely 
to prevent and protect against natural and man-made disasters, has been 
considered “the short-term instrument for the realization of the solidarity 
clause”. 47 It was activated several times to face disasters very different from 
each other, ranging from floods, earthquakes, forest fires, flash floods and 
landslides, oil spill, ammunition blast, tropical cyclone, storm, armed con-
flict, terrorist attack, typhoon, tsunami, severe respiratory infection (h1N1), 
volcano eruption, potential tailing dam collapse, haiti cholera outbreak, the 
Ebola outbreak, etc. later, it was adopted for the civil unrest in libya and 
for the current refugee crisis in Europe, 48 confirming a very broad notion 
of disaster. Its practical application has shown how it is suitable to face 
emergency situations on the basis of an evolving policy framework driven 
by the European Commission, which has promoted a process of institu-
tionalization thanks to its own power of initiative. 49

Although Member states may resort to the civil protection mechanism 
without necessarily invoking the clause, the expertise developed in this 
field can be considered a cornerstone in the implementation of the solidar-
ity clause. 50 the Eu cooperation in civil protection, in fact, dates back to 
1985 although a specific mechanism has been set up only in 2001 partly as 
a result of the 11th of september terrorist attacks 51. the legislative refer-

47 so kristian Cedervall lauta, “Disaster law”, 89.
48 the Mechanism was activated several times in 2015 and it is still active in some Mem-

ber states in order to cope with the increased refugee influx. In particular, the mechanism 
was put at the disposal of Member states and neighboring countries, for example hungary, 
serbia, slovenia, Croatia and greece which received material assistance such as winterized 
tents, beds and blankets to cope with the arrival of refugees and asylum seekers.

49 see Claudia Morsut, “the Eu’s Community Mechanism for Civil protection: Analys-
ing its Development”, Journal of Contingencies and Crisis Management 3 (2014), 143-149.

50 As a result, the legal instruments and the practice developed within the civil protec-
tion cooperation may also apply in the context of the solidarity clause. this starting from 
the notion of disaster. Article 196 tFEu similarly does not give a definition of a disaster 
or a distinction between the two types of disasters. the European Commission specified 
that disasters are sudden, calamitous events that cause great damage, loss or destruction, 
whether through natural, man-made or technological causes. Nevertheless, it defined only 
the technological disaster which is usually associated with failures of technology and is 
typically accidental. see, for example, The EU Civil Protection Mechanism: 10 years of 
European cooperation in disaster management, available on file:///C:/Users/utente/Down-
loads/KR3112534ENC_002.pdf.

51 see Council Decision 2001/792/EC, Euratom of 23 october 2001 establishing a 
Community mechanism to facilitate reinforced cooperation in civil protection assistance 
interventions (oJ l 297, 15.11.2001, 7).
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ence was article 3(f) tEC which included, among the actions that could be 
taken by the EC to achieve its purposes, the adoption of measures in the 
field of civil protection. this occurred in accordance with different treaty 
provisions, such as those concerning the environment, 52 as well as article 
308 tEC. on the basis of the latter article, the Council Decision 2001/792/
EC, Euratom 53 established a Community Civil protection Mechanism to 
“… facilitate reinforced cooperation between the Community and the Mem-
ber states in civil protection assistance intervention in the event of major 
emergencies, or the imminent threat thereof …” 

thanks to the lisbon treaty, civil protection has now a proper legal 
basis in article 196 tFEu which merely encodes the practice developed 
on the basis of the so-called disaster management cycle: prevention, pre-
paredness and response to deal with disasters both inside and outside 
Europe. 54 Nevertheless, the Eu competences in this field are just the ones 
“to carry out actions to support, coordinate or supplement the actions of 
the Member states” (article 6, let. f tFEu). According to article 196.1, the 
union aims to “encourage cooperation between Member states in order 
to improve the effectiveness of systems for preventing and protecting 
against natural or man-made disasters”. In a certain way, civil protection 
is now considered a formal policy area 55 where national systems remain 
essential. 56 the tension between solidarity among states and states’ sov-
ereignty is still very strong, 57 even more in the case in which the solidar-
ity clause is activated. the initiative is, in fact, left to the Member state 

52 see, for example, Council Decision 98/685/EC of 23 March 1998 concerning the 
conclusion of the Convention on the transboundary Effects of Industrial Accidents, OJ L 
326 , 03/12/1998 1-4, adopted on the basis of article 130s tEC. 

53 this decision was recast by the Council Decision 2007/779/EC, Euratom, no longer 
in force. see Decision 2010/481/Eu.

54 this article goes on to provide that: “union action shall aim to:(a) support and 
complement Member states’ action at national, regional and local level in risk prevention, 
in preparing their civil-protection personnel and in responding to natural or man-made 
disasters within the union; (b) promote swift, effective operational cooperation within the 
union between national civil-protection services; (c) promote consistency in international 
civil-protection work”.

55 see Claudia Morsut, “the Eu’s Community Mechanism”, 143 ff.
56 According to giacomo gattinara, “Articolo 196 tFuE”, in Trattati dell’Unione 

europea, ed. Antonio tizzano (Milano: giuffrè, 2014) 1668, state intervention is essential 
because the traditions of the civil protection services in the Member states are very dif-
ferent. these services fall within the domestic affairs of states. territory control belongs 
only to states.

57 see Magnus Ekengren, “solidarity or sovereignity? Eu Cooperation in Civil protec-
tion”, Journal of European Integration 28 (2006), 457-476.
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hit by a disaster and article 222 tFEu is addressed both to the union 
and Member states. 

the instrumental interplay between the solidarity clause and civil pro-
tection was formalized through the new legislative framework for a “union 
Civil protection Mechanism” adopted on the basis of article 196 tFEu. 
It is the Decision 1313/2013/Eu of the European parliament and of the 
Council. this Decision expressly provided the connection with article 222 
tFEu so far as it states that “the union Mechanism should also contribute 
to the implementation of article 222 of the treaty on the Functioning of the 
European union (tFEu), by making available its resources and capabili-
ties as necessary”. this decision also specifies that “the union Mechanism 
constitutes a visible expression of European solidarity” and that it “… 
promotes solidarity between the Member states through practical coopera-
tion and coordination, without prejudice to the Member states’ primary 
responsibility to protect people, the environment, and property, including 
cultural heritage, on their territory against disasters …”. 

Furthermore, the Civil protection Mechanism, operating mainly on a 
voluntary basis, has been modified with the aim to establish a European 
Emergency response Capacity (EErC) consisting of a voluntary pool of 
pre-committed response capacities of the Member states. however, the 
operational heart of the system is the Emergency response and Coordina-
tion Centre (ErCC) which ensures 24/7 operational capacity and gives to 
participating countries access to the Common Emergency Communication 
and Information system (CECIs): a Community platform where the ErCC 
and the national contact points of the Member states can communicate 
and exchange information. these aspects are relevant also in the imple-
mentation of the solidarity clause. In fact the ErCC also acts upon the 
invocation of the solidarity clause (article 5.6) as the central 24/7 contact 
point at union level with Member states’ competent authorities and other 
stakeholders. the same invocation of the clause may also be addressed to 
the president of the European Commission through the ErCC (article 4). 
As a result the two systems can be considered, not only interconnected, 
but complementary. the operational capacity of the solidarity clause lies, 
among other tools, also on the civil protection mechanism, although their 
coordination remains to be seen.
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5. Financial supports and the possible extension of the concept of 
disaster (case Anagnostakis vs Commission)

since article 222 tFEu does not clarify “the position taken in rela-
tion to mitigating or alleviating the damages following a disaster”, 58 the 
effective implementation of the solidarity clause also depends on the 
connected financial instruments created for tackling disasters and restor-
ing their damages in a complementary and shared perspective. on the 
one hand, the union has created several funds, as supports of a macro-
financial nature, with the use of different legal basis thus confirming 
that disasters involve the Eu on many fronts of actions. All these actions 
have the common purpose of economically supporting states in various 
ways to contribute to a rapid return to normal living conditions in the 
disaster-stricken regions. 

the first financial support was the Eu solidarity Fund (EusF) which 
was created in 2002 to address the severe floods that ravaged central 
Europe and provide support to the affected regions. 59 From the beginning, 
it was conceived as an additional instrument applying to both Member 
states (article 159 tCE) and third Countries (article 308 tEC). then, it 
was modified by the regulation 661/2014 60 having regard not only to the 
economic, social and territorial cohesion (now 175 tFEu), but also to the 
economic, financial and technical cooperation with third countries (article 
212 tFEu) in order to “show solidarity, send a clear political signal and 
provide genuine assistance to citizens affected by major natural disasters 
that have serious repercussions on economic and social development”. 61 
this fund was, in fact, conceived as an intervention measure in the case of 
major natural disasters which consist of disasters that cause direct damage 
above a threshold expressed in financial terms, when serious repercussions 
on living conditions, the natural environment or the economy occur in one 
or more regions of the territory of an eligible state or of a neighboring 

58 see theodore konstadinides, “Civil protection Cooperation”, 275. 
59 see Council regulation EC/2012/2002 of 11 November 2002 establishing the 

European union solidarity Fund, oJ l 311, 14.11.2002, 3-8, that stated: “In view of the 
exceptional circumstances, countries affected by disasters from summer 2002 onwards 
should qualify for assistance under this instrument” (16).

60 see regulation (Eu) No 661/2014 of the European parliament and of the Council of 
15 May 2014 amending Council regulation (EC) No 2012/2002 establishing the European 
union solidarity Fund, oJ l 189, 27.6.2014, 143-154.

61 on April 2015 the Commission granted aid worth euro 66.5 million from the 
European union solidarity Fund to bulgaria, Italy and romania following three natural 
disasters in 2014.
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eligible state. 62 Nevertheless, it does not cover the damages caused by a 
man-made disaster, although it states that “damage caused by other types 
of disaster that through a cascading effect are the direct consequence of a 
natural disaster should … be considered to be part of the direct damage 
caused by that natural disaster” (7). In addition, the regulation stated that 
if a Member state which had received a financial contribution from the 
fund for an earlier natural disaster failed to implement the relevant union 
legislation on disaster risk prevention and management, this should lead 
to “the rejection of the application or a reduction of the amount of the 
financial contribution in the event of a further application in relation to a 
natural disaster of the same nature” (article 4.2). Natural and man-made 
disasters are also common threats to the internal security of Eu which 
is a wide and comprehensive concept. within the Eu internal security 
strategy, 63 the European Commission promoted a full use of the solidarity 
clause to increase Europe’s resilience to crises and disasters. 64 As a result, 

62 however, the fund can also be mobilized to more limited regional disasters on the 
basis of a unique and simple eligibility criterion, i.e. a damage threshold of 1.5% of gross 
domestic product in the region, so as to facilitate the task of the European Commission 
in assessing the applications and speeding up the allocation of aid. It has also set a lower 
threshold of 1% of gDp for the Eu’s outermost regions (article 2.3), ensuring that the 
Fund may also be used for certain types of disasters, such as drought, which are spread 
over a longer period before they suffer the disastrous effects. the deadline for applying for 
aid has been extended from 10 to 12 weeks and the terms for administrative procedures 
have been reduced to six weeks (article 4.1). on the contrary, governments have more time 
to use the contribution from the fund (18 months instead of one year, article 8) and they 
can request an advance on the payment (article 4a).

63 see the Internal security strategy “towards a European security Model”, adopted by 
the Council on 25 and 26 February 2010 and endorsed by the European Council on 25-26 of 
March 2010 (Doc. 7120/10 Co Eur-prEp 8 JAI 182) on which see raphael bossong and 
Mark rhinard, “the Eu Internal security strategy. towards a more Coherent approach to 
Eu security”, Studia Diplomatica 2 (2013), 45-58. see also the “Development of a renewed 
European union Internal security strategy, bruxelles 4 December 2014, which confirmed 
that: “Crises and natural and man-made disasters can have major implications for the Eu’s 
internal security. taking into account the responsibilities of Member states, the Eu’s resil-
ience to such crises and disasters needs to be ensured, and the ability and capacity to react, 
deal with and mitigate such crises and disasters needs to be strengthened”. 

64 see the Commission Communication of 22 November 2010 entitled “the Eu Internal 
security strategy in Action: Five steps toward a more secure Europe”, CoM (2010) 673 
final, that translates the strategy’s principles and guidelines into concrete actions by identify-
ing five strategic objectives: to disrupt international crime networks, to prevent terrorism 
and address radicalisation and recruitment, to raise levels of security for citizens and busi-
nesses in cyberspace, to strengthen security through border management and to increase 
Europe’s resilience in the face of crises and disasters. see, also, the Council Conclusions 
on the Commission communication on the European union Internal security strategy in 
action adopted by the Council on 24-25 February 2011.
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projects promoting the development of a coherent union policy on risk 
management linking threat and risk assessments to decision making, as well 
as projects supporting an effective and coordinated response to crisis, are 
considered eligible for financial support for police cooperation, prevent-
ing and combating crime, and crisis management. 65 this is an economic 
instrument part of the Internal security Fund which is divided into vari-
ous financial instruments. 66 Another example is the regulation 513/2014 67 
which, in the area of freedom, security and justice, lays down the objectives, 
eligible actions and strategic priorities also for urgent and specific needs 
in the event of an emergency situation (emergency assistance, article 10), 
that is any security-related incident or newly emerging threat which has or 
may have a significant adverse impact on the security of people in one or 
more Member states (article 2, point j). 

on the other hand, the union has used also other provisions to adopt 
economic measures appropriate to a specific situation (article 122.1), such 
as in the case of the regulation (uE) 2016/369. 68 this is a sort of “micro-
finance intervention” 69 which provides for the activation of a specific 
emergency support for “the humanitarian needs of disaster-stricken people 

65 see regulation Eu/515/2014 of the European parliament and of the Council of 
16 April 2014 establishing, as part of the Internal security Fund, the instrument for finan-
cial support for external borders and visa and repealing Decision No 574/2007/EC, oJ l 
150, 20.5.2014, 143-167.

66 this regulation specifies that: “Due to the legal particularities applicable to title V 
tFEu, it is not legally possible to establish the Fund as a single financial instrument. the 
Fund should therefore be established as a comprehensive framework for union financial 
support in the field of internal security comprising the instrument for financial support for 
external borders and visa (‘the Instrument’) established by this regulation as well as the 
instrument for financial support for police cooperation, preventing and combating crime, 
and crisis management established by regulation (Eu) No 513/2014 of the European 
parliament and of the Council. this comprehensive framework should be complemented 
by regulation (Eu) No 514/2014 of the European parliament and of the Council  to which 
this regulation should refer as regards rules on programming, financial management, 
management and control, clearance of accounts, closure of programmes and reporting 
and evaluation” (8).

67 see regulation (Eu) No 513/2014 of the European parliament and of the Council of 
16 April 2014 establishing, as part of the Internal security Fund, the instrument for financial 
support for police cooperation, preventing and combating crime, and crisis management 
and repealing Council Decision 2007/125/JhA, oJ l 150, 20.5.2014, 93-111.

68 see Council regulation Eu/2016/369 of 15 March 2016 on the provision of emergency 
support within the union, oJ l 70, 16.3.2016, 1-6. 

69 Effects of disasters on obligations between private parties is another very important 
aspect. It comes out the scope of the present work, but it is the object of sara poli, “Emer-
gencies, Crises and threats in the Eu: what role for the Court of Justice of the European 
union?”, in EU Management of Global Emergencies, eds. govaere and poli, (2014), 195-217.
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within the union, such as food assistance, emergency healthcare, shelter, 
water, sanitation and hygiene, protection and education”. 70 It is specifically 
created to cope with the basic needs of people in case of natural and man-
made disasters and it expressly considers mutual assistance and support in 
the face of disasters both “a fundamental expression of the universal value 
of solidarity between people and a moral imperative”. thus, it introduces 
an exceptional instrument which can be provided only where the scale and 
impact of the disaster are such that they give rise to severe wide-ranging 
humanitarian consequences in one or more Member states and only where 
no other instrument available to Member states and to the union is suffi-
cient. Anyway, it is complementary to the actions of the affected Member 
state (article 1). More specifically, this regulation, adopted on the basis of 
article 122(1) 71 which allows the Council, in a spirit of solidarity between 
Member states, to take appropriate measures in particular economic situa-
tions when severe difficulties arise in the supply of certain products, essen-
tially equates the impact of both man-made and natural disasters within the 
union to “external factors and circumstances which are unfolding in the 
union’s neighborhood”, such as the migration and refugee situation (2). 

Even on the basis of article 122 tFEu, a connection with the solidarity 
clause was also supported in the case Anagnostakis vs Commission. As well 
known, it concerns the European citizens’ initiative named “one million sig-
natures for a Europe of solidarity” (“the ECI”), submitted to the European 
Commission on 13 July 2012, 72 and aimed specifically to establish in Eu 
legislation the principle of the state of necessity, in accordance with which 
the refusal of a Member state to repay sovereign debt is justifiable when 
its financial and political existence would be threatened by the repayment 
of that debt. with the 6th of september 2012 decision, the Commission 
refused to register the proposed ECI on the ground that it manifestly fell 
outside the range of its powers. thus, Mr Alexios Anagnostakis, who was 
the creator of the initiative filed an application for the annulment of the 
Commission’s Decision which he considered adopted in breach of article 
122(1) and (2) tFEu and also of article 222 tFEu. 73 In particular, the 

70 It expressly considered the Eu solidarity Fund a grant support of a macro-financial 
nature (5) and the Eu civil protection a mechanism with which develops synergy and 
complementarity (article 6). 

71 this article, already provided for in the tEC (article 100), mitigates the rigidity of 
economic and monetary policy taking into account unforeseen events, whether economic or 
determined by natural events, which put in serious difficulties the affected Member states. 

72 the ECI was proposed having regard to economic and monetary policy (articles 119 
[tFEu] to 144 tFEu), as the legal basis of its adoption.

73 see general Court (First Chamber) 30 september 2015, t-450/12, Anagnostakis vs 
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idea maintained by the applicant was that limitations to the adoption of 
measures resulting to the recognition of a principle of the state of neces-
sity were contrary also to article 222 tFEu “which provides, inter alia, for 
joint action on the part of the Member states in the event of a natural or 
man-made catastrophe, as has befallen greece” (paragraph 54).

According to a previous interpretation of the Court of Justice, 74 the 
general Court concluded that the adoption of the principle of the state 
of necessity “could not be regarded as a measure of assistance granted by 
the union under that provision, in particular because it would cover not 
only debts owed by the Member states to the union, but also debts owed 

Commission. the applicant also complained of the violation of article 136(1)(b) tFEu 
as well as of rules of international law. see paolo zicchittu, “un nuovo limite al diritto 
di iniziativa dei cittadini dell’unione europea”, Quaderni costituzionali (2016), 133-136; 
Valérie Michel, “Compétences de l’union et initiative citoyenne”, Europe 11 (2015), 11-12. 

74 see Court of justice 27 November 2012, C-370/12, Pringle in which the Court, 
addressing the issue of the compatibility of the treaty establishing the European stabil-
ity Mechanism, had already stated that: “the subject-matter of article 122 tFEu is solely 
financial assistance granted by the union and not that granted by the Member states. under 
article 122(2) tFEu, the Council of the European union may grant, under certain condi-
tions, such assistance to a Member state which is in difficulties or is seriously threatened 
with severe difficulties caused by natural disasters or exceptional occurrences beyond its 
control”. on which see, among others, bruno de witte and thomas beukers, “the Court 
of Justice approves the creation of the European stability Mechanism outside the Eu legal 
order: Pringle”, Common Market Law Review 3 (2013), 805-848, as well as gunnar beck, 
“the Court of Justice, legal reasoning, and the pringle Case-law as the Continuation of 
politics by other Means”, European Law Review (2014), 234-250; paul Craig, “pringle 
and use of Eu Institutions outside the Eu legal Framework: Foundations, procedure 
and substance”, European Constitutional Law Review 9 (2013), 263-284; Chris koedoo-
der, “the pringle Judgment: Economic and/or Monetary union?”, Fordham International 
Law Journal (2013), 111-146. Furthermore, see the view of the Advocate general kokott 
delivered on 26 october 2012 to the extent that she considers also article 125 tFEu and 
states that: “a broad interpretation of article 125 tFEu would be incompatible with the 
concept of solidarity, as laid down at various points in the treaties. For example the par-
ties to the Eu treaty are, in accordance with the preamble to that treaty, pursuing the 
desire ‘to deepen the solidarity between their peoples’. under the third subparagraph of 
article 3(3) tEu the union is to promote ‘economic, social and territorial cohesion, and 
solidarity among Member states’. In the chapter on economic policy, article 122(1) tFEu 
refers explicitly to solidarity between Member states. Admittedly, it cannot be inferred 
from the concept of solidarity that there exists a duty to provide financial assistance of the 
kind that is to be provided by the EsM. None the less, a broad teleological interpretation 
of article 125 tFEu would also indeed prohibit the Member states, in a case of emergency, 
for example, to prevent the serious economic and social effects associated with a state 
bankruptcy, from voluntarily providing mutual assistance. Emergency assistance to any 
third state would be permitted, while emergency assistance within the union would be 
banned. such a prohibition, it appears to me, would call into question the very purpose 
and objective of a union” (paragraphs 142-143).
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by the Member states to other natural or legal persons, both public and 
private, and that situation is clearly not addressed by article 122 tFEu”. 
Furthermore, the general Court stated that “a refusal to introduce such a 
principle into Eu legislation is not inconsistent with the solidarity clause 
set out in article 222 tFEu” since such “clause clearly does not relate to 
economic and monetary policy, or economic circumstances or the budgetary 
difficulties of the Member states” (paragraph 60). According to this case, 
it seems that article 222 tFEu could not be read in connection with arti-
cle 122 tFEu, but it does not exclude that economic crises can be related 
to the notion of disaster referred to in the clause of solidarity. Anyway, the 
appeal brought on 13 November 2015 against this judgment before the 
Court of Justice was recently rejected. 75 

6. Some implications with the Common Foreign and Security Policy 
(CFSP) and the Humanitarian Aid

At this point of the investigation, some brief considerations must regard 
further implications of the solidarity clause. these concern both the for-
eign policy and the humanitarian aid of Eu. Although covered by specific 
treaty provisions, 76 these last are closely related to the effective implemen-
tation of the solidarity clause. Firstly, because of the object of the clause; 
secondly, because they, and their institutional structure, are instruments that 
can be used; finally, because of the support and containment measures of 
the harmful effects of disasters. In reference to the first aspect, as already 
pointed out, the object of the clause is an intervention of solidarity in all 

75 see Court of Justice,12 september 2017, C-589/15 p, Anagnostakis vs Commission 
and the opinion of Advocate general Mengozzi delivered on 7 March 2017 who concludes 
that the compliant must be rejected because unfounded (“the Eu legal order is governed 
by the principle of conferral of powers and only the founding treaties of the union may 
be the source of those powers. In other words, the proposed ECI must fall within the limit 
of the powers conferred on the Commission by primary law in order for the Commission 
to be able to act on it”, paragraph 62).

76 After the treaty of lisbon, the humanitarian aid has now a specific provision in Eu 
primary law (article 214 tFEu) which underlines its separate nature in comparison to 
other external policies such as development cooperation, as well as civil protection. For 
further considerations, see peter Van Elsuwege and Jan orbie, “the Eu’s humanitar-
ian Aid policy after lisbon: Implications of a New treaty basis”, in EU Management of 
Global, eds. govaere and poli (2014), 21-46. In a critical way, see instead Jan orbie et 
al., “humanitarian Aid as an Integral part of the European union’s External Action: the 
Challenge of reconciling Coherence and Indipendence, Journal of Contigencies and Crisis 
Management 3 (2014), 158-165. 
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those cases in which a state can not cope alone, through the means at its 
disposal, with a disaster or a terrorist attack. In this sense, it was seen as 
a kind of “duplication” of the mutual assistance clause under article 42.7 
tEu and not necessary in the tFEu. 77 Nevertheless, the clause can be 
activated in both situations because, undermining the internal security of 
states involved, they consequently undermine the internal security of the 
union too. thus, the two provisions were considered fundamentally differ-
ent because article 42.7 applies only in cases of armed aggression against 
the territory of a Member state. 78 

however, the military implications of the internal security commitments 
pursuant article 222 tFEu are indubitable. In reference to the second aspect, 
the use of military forces to implement the clause is not excluded since arti-
cle 5.3 provides that “the Commission and the hr shall submit proposals 
to the Council, in particular concerning… requests for military capabilities 
going beyond the existing arrangements on civil protection”. Although civil 
protection is not a military force, 79 as well as the already mentioned deci-
sion of implementation has no military implications (article 2.2), article 222 
tFEu refers also to “military resources made available by Member states”. 
Furthermore, military assets have been already used to cope with disaster, 80 

77 see steven blockmans and ramses A. wessel, “the European union and Crisis 
Management: will the lisbon treaty make the Eu more Effective?”, CLEER Working 
Papers 1 (2009), 41, who consider that “it is somewhat peculiar that this clause is separated 
from the collective defence clause and is included in the tFEu (article 222) rather than 
together with the EsDp provisions in the tEu”. 

78 see konstadinides, “Civil protection in Europe”, 20, who considers that: “As such, it 
constitutes in its entirety an intergovernmental device and does not foresee for the involve-
ment of the Eu with power to mobilize all instruments at its disposal in order to protect and 
assist them in the event of a terrorist attack, or natural or man-made disaster. It is argued 
that article 222 tFEu can be used alongside other legal bases to justify new legislative acts 
that will foster solidarity between Member states in the fight against serious crime and 
disaster response”. however, the terrorist attacks in paris on 13 November 2015 led the 
French government to officially invoked the mutual defense clause of article 42.7 tEu.

79 see Florida Fink-hooijer, “the Eu’s Competence in the field of Civil protection 
(article 196, paragraph 1, a-c tFEu)”, in EU Management of Global, eds. govaere and 
poli (2014), 137-145. 

80 the use of military assets to provide assistance in third countries is a part of a Eu 
response to natural disasters governed by the so-called oslo guidelines. Furthermore, 
in the Communication, cited above (note 33), the European Commission already stated 
that “Eu has developed a framework for military support to Eu disaster response, 
which covers the use of Member states’ military or military chartered transportation 
assets and European security and Defence policy coordination tools. standard operating 
procedures have been developed and used to good effect in major emergencies such as 
the 2010 pakistan response where the Commission facilitated (via the MIC) aid delivery 
flights offered through the Eu Movement planning Cell of the Eu Military staff. this 
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and the civilian aspect of crisis management is an important tool under the 
European security and Defence policy (EsDp) and one of the priority areas 
defined by the Feira European Council since 2000. 81

Another important role is played by the European External Action ser-
vice (EEAs) as well as the high representative of the union for Foreign 
Affairs and security police (hr). the former, with intelligence and military 
expertise may also contribute in the response to threats or disasters in the 
territory of Member states or to crises having an external dimension (11). 82 
the latter has a leading role in identifying measures and instruments to be 
used and also has the power to submit proposals on additional measures 
in order to implement the solidarity clause (article 5, Decision 2014/415/
Eu). Furthermore, since 2010 the civil protection is structurally embedded 
in the Directorate-general for European Civil protection and humanitar-
ian Aid operations (ECho) 83 which just highlights how the Commission 
wanted to build a more robust and effective European mechanism for dis-
aster response both inside and outside the Eu. 84 

Finally, with reference to economic measures the same emergency sup-
port, established with the mentioned regulation 2016/369, is thought to 
provide an internal humanitarian assistance to face the large number of 
refugees and migrants 85 and has to be implemented in compliance with the 
international humanitarian principles of humanity, neutrality, impartiality 
and independence. therefore, it is really hard to imagine a clear demar-
cation between the implementation of the solidarity clause and the other 

came in addition to various civilian flights organised and co-funded in the framework 
of the Mechanism”.

81 see gilles Marhic, “Common security and Defence policy Crisis Management 
Missions: an Effective tool for Eu response to Emergencies”, in Antoniadis et al., The 
European Union, 247-260, as well as simon Duke and hanna ojanen, “bridging Internal 
and External security: lessons from the European security and Defence policy”, Journal 
of European Integration 5 (2016), 477-494. 

82 see giulia tercovich, “the EEAs Crisis response system”, Journal of Contigen-
cies and Crisis Management 3 (2014), 150-157 who underlines how the Eu’s Capacity 
to respond to an international crisis meets obstacoles in achieving a “Comprenhensive 
Approach”. 

83 see the reconstruction of Morten broberg, “Eu humanitarian Aid after the lisbon 
treaty”, Journal of Contingencies and Crisis Management 3 (2014), 166-172.

84 see Federico Casolari, “the External Dimension of the Eu Disaster response”, in 
International Disaster, eds. De guttry et al. (2012), 129-154.

85 the regulation states that: “given the similarities in addressing the basic needs of 
disaster-stricken people within the union through the provision of emergency support and 
in providing humanitarian aid to people affected by man-made or natural disasters in third 
countries, all operations under this regulation should be conducted in compliance with 
internationally-agreed humanitarian principles” (article 3.3).
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mentioned mechanisms, which in different ways pursue solidarity purposes 
inside and outside the union. the solidarity clause, instead, could be the 
synthesis of these instruments because it brings them all together; or rather 
it does not exclude anyone of them in the event of its invocation. 

7. Conclusions 

In the light of the above, it is possible to reach some conclusions con-
cerning, not only specifically the clause, but the broader and emerging 
system of solidarity mentioned in the introductory remarks of the present 
work (paragraph 1). the Eu has, in fact, developed a response system in 
the event of natural and man-made disasters that appears as a network of 
channels of information/communication and of infrastructure and tools 
related to various policies, both internal and outside the union. In this 
system the clause is certainly an added value because it introduces a legal 
obligation 86 for Member states to be activated, however, at their discretion 
upon the occurrence of specific conditions: severe crises that have trans-
boundary effects, which concern more sectors, which exceed the individual 
capacity of response of the state affected after the latter has exhausted all 
the means available to it (paragraph 2). the implementing decision instead 
leaves a large margin of discretion on the means to be employed (paragraph 
3). these must be chosen by the institutions among the existing ones, such 
as in particular the Civil protection Mechanism (paragraph 4), except for 
the introduction of additional resources allowed only when necessary. 
Another aspect that is evidenced is how the clause intends to link the entire 
response system to crises without unnecessary duplication. Its particular 
position in the treaty on the Functioning of the European union, and in 
particular in the part relating to the external action, underlines the trend 
highlighted above to blur the demarcation between inside and outside the 
union. besides, as mentioned, the same type of phenomena in issue crosses 
national boundaries and appears as transnational.

however, the end result is a hybrid that seeks, with difficulty, to com-
bine two objectives: the security inside the union and the solidarity of the 
union. the multiplicity of financial and economic instruments adopted 
on different legal basis and introduced to cope with disasters are a clear 
sign of this fact. Furthermore, doubts rise about the types of disasters 

86 Although as has been pointed out, “it is hard to image a Member state being called 
to the Court of Justice for violation of the Clause”. so Myrdal and rhinard, “the European 
union’s solidarity”, 8. 
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to be included within the operativeness of the clause. In this sense, it is 
enough to remember what was said about the economic crisis in greece 
in the aforementioned case Anagnostakis vs Commission (paragraph 5). 
Even more, this attempt results from the evident implications of the clause 
with the foreign and defense policies of the union (paragraph 6), also in 
the case of disasters. Furthermore, the absence of an unequivocal defini-
tion of disaster and, above all, of man-made disaster does not contribute 
to more clarity.

therefore, article 222 tFEu can be construed as a rule of closure within 
a broader concept of security of the union which seeks to safeguard its 
identity and safety threatened not only from the outside, but more often 
from within. At the same time, it can also be understood as an opening 
clause of a system of solidarity which includes the most varied situations 
of “crisis” that the union must face today. Admittedly, apart from natural 
disasters, events such as the british referendum on the exit from the union 
and migration flows that have literally overwhelmed Europe have given rise 
to doubts on that concept of the solidarité de fait that is the basis of the 
process of an ever closer integration among the people of Europe. these 
events evidently concern the entire European construction and not only 
the clause in question, but they are sufficient to conclude that the combi-
nation of solidarity and security may fail to go hand in hand bringing the 
union now more towards the one, now more towards the other or simply 
to sacrifice solidarity in the name of security. 
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maTTeo Del ChiCCa

solIDArIty AMoNg MEMbEr stAtEs  
IN CAsE oF A tErrorIst AttACk

1. Introduction: a “Solidarity clause” in a Part focused on the “External 
Action by the Union”

Article 222 of the lisbon treaty is the only article belonging to the 
title 7 of the treaty on the Functioning of the European union, properly 
named “solidarity clause”. 1 the principle of solidarity has always been 
an important element of European integration law, even before the lisbon 

1 Article 222 of the treaty on the Functioning of the European union envisages: “1. the 
union and its Member states shall act jointly in a spirit of solidarity if a Member state is 
the object of a terrorist attack or the victim of a natural or man-made disaster. the union 
shall mobilize all the instruments at its disposal, including the military resources made 
available by the Member states, to:

(a) – prevent the terrorist threat in the territory of the Member states;
 – protect democratic institutions and the civilian population from any terrorist attack;
 – assist a Member state in its territory, at the request of its political authorities, in 

the event of a terrorist attack;
(b) assist a Member state in its territory, at the request of its political authorities, in 

the event of a natural or man-made disaster.
2. should a Member state be the object of a terrorist attack or the victim of a natural 

or man-made disaster, the other Member states shall assist it at the request of its political 
authorities. to that end, the Member states shall coordinate between themselves in the 
Council.

3. the arrangements for the implementation by the union of the solidarity clause shall 
be defined by a decision adopted by the Council acting on a joint proposal by the Com-
mission and the high representative of the union for Foreign Affairs and security policy. 
the Council shall act in accordance with article 31(1) of the treaty on European union 
where this decision has defence implications. the European parliament shall be informed.

For the purposes of this paragraph and without prejudice to article 240, the Council 
shall be assisted by the political and security Committee with the support of the structures 
developed in the context of the common security and defence policy and by the Commit-
tee referred to in article 71; the two committees shall, if necessary, submit joint opinions.

4. the European Council shall regularly assess the threats facing the union in order 
to enable the union and its Member states to take effective action”.



    28 Solidarity and Protection of Individuals in E.U. Law

treaty. 2 It is noteworthy that such generic principle has been embedded in 
the specific provisions of article 222, which fully implement it with regard 
to two sensitive fields: terrorist attacks, and disasters. 3

significantly, the title 7 is the last title in the part 5 of the treaty on 
the Functioning of the European union, dedicated to the “External Action 
by the union”. such part 5 is entirely aimed to rule the possible relation-
ships between European union and third parties, encompassing also the 
external activities performed in areas outside the territory of European 
union Member states, or started by foreign inputs. 4 the inclusion of the 
“spirit of solidarity if a Member state is the object of a terrorist attack or 
the victim of a natural or man-made disaster” 5 in a part focused on the 
“External Action by the union” raises two linked issues.

Firstly, it must be underlined that – even if a terrorist attack occurring 
in a Member state could be delivered by European union third parties – 
it could be also planned and committed by a terrorist group (or individ-
ual) acting inside European union Member states. some recent terrorist 
attacks – occurred in paris, brussels and Nice – are clear examples of such 
eventuality. 6 Even if IsIs in fact claimed responsibility after such attacks, 
they were committed by Eu citizens, who trained (and armed) themselves 
and planned the acts mainly in Eu Member states territory. From such 
point of view, the implementation of the principle of solidarity for ter-

2 peter hilpold, “understanding solidarity within Eu law: An Analysis of the ‘Islands 
of solidarity’ with particular regard to Monetary union”, Yearbook of European Law 34 
(2015), 257-285.

3 this chapter focuses mainly on the principle of solidarity and terrorist attacks. About 
disasters and the principle of solidarity see the previous chapter.

4 peter Van Elsuwege, “Eu External Action after the Collapse of the pillar structure: 
In search of a New balance between Delimitation and Consistency”, Common Market Law 
Review 47 Issue 4 (2010), 987–1019.

5 see supra footnote 1.
6 Jutta brunnée, “International law and transnational terrorism”, in After the Paris 

Attacks: Responses in Canada, Europe, and Around the Globe, eds. Edward M. lacobucci 
and stephen J. toope (university of toronto press, 2015), 101; “security Council press 
statement on terrorist Attacks in brussels”, 22 March 2016; krishnadev Calamur, “brus-
sels Attacks: what the belgian Missed”, The Atlantic (March 25, 2016); bibi van ginkel, 
“the Nice attack and the limits of security responses”, International Centre for Counter-
Terrorism – Clingendael Netherland Institute of International Relations (the hague: ICCt, 
2016); about this topic see also (among others): kimberley N. trapp, State responsibility 
for international terrorism: problems and prospects (oxford-New york: oup, 2011); Frank 
Foley, Countering Terrorism in Britain and France - Institutions, Norms and the Shadow of 
the Past (Cambridge: Cup, 2015); Vincent-Joël proulx, Institutionalizing state responsibility: 
global security and UN organs (oxford: oup, 2016);  philip seib, As Terrorism Evolves - 
Media, Religion, and Governance (Cambridge: Cup, 2017).
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rorist attacks, in a part dedicated to the “External Action by the union”, 
looks methodologically unclear, unless the aiding and abetting, by terror-
ist organizations mainly located outside Eu (as effectively IsIs is), for ter-
rorist attacks committed inside Eu, could lead to some kind of “External 
Action by the union”. 7 the united Nations security Council has indeed 
constantly condemned not only who committed terrorist acts, but also 
“those responsible for aiding, supporting or harbouring the perpetrators, 
organizers and sponsors of these acts” in this regard. 8

secondly, if such perspective is accepted, then the paragraph 1, letter a), 
second bullet, of article 222 could be read and interpreted in a more exten-
sive way. Article 222, paragraph 1, states that: “the union and its Mem-
ber states shall act jointly in a spirit of solidarity if a Member state is the 
object of a terrorist attack or the victim of a natural or man-made disaster. 
the union shall mobilize all the instruments at its disposal, including the 
military resources made available by the Member states, to:

(a) – prevent the terrorist threat in the territory of the Member states;
– protect democratic institutions and the civilian population from any 

terrorist attack;
– assist a Member state in its territory, at the request of its political 

authorities, in the event of a terrorist attack;

7 About the so called “state terrorism” (or “rogue states”) see, for example: kimberley 
N. trapp, State Responsibility for International Terrorism (oxford: oup, 2011), 24-62; 
helen Duffy, The “War on Terror” and the Framework of International Law (Cambridge: 
Cup, 2005), 47-72; Javaid rehman, Islamic State Practices, International Law and the 
Threat from Terrorism – A Critique of the “Clash of Civilisations” in the New World Order 
(oxford and portland, oregon: hart publishing, 2005), 97-220; Edward Mcwhinney, 
The September 11 Terrorist Attacks and the Invasion of Iraq in Contemporary International 
Law – Opinions on the Emerging New World Order System (leiden/boston: Martinus 
Nijhoff, 2004), 19-32.

8 see security Council resolution 1368 (2001), adopted by the security Council at 
its 4370th meeting, on 12 september 2001. About the problematic implementation of 
uN security Council resolutions against terrorism in Eu see, for example: ugo Villani, 
“l’attuazione da parte dell’unione europea delle decisioni del Consiglio di sicurezza per il 
mantenimento della pace e la lotta al terrorismo”, in La crisi dell’Unione Europea. Problem-
atiche generali e verifiche settoriali, ed. Maria luisa tufano (Napoli: Editoriale scientifica, 
2007), 163; Enzo Cannizzaro, “sugli effetti delle risoluzioni del Consiglio di sicurezza 
nell’ordinamento comunitario: la sentenza della Corte di giustizia nel caso Kadi”, Rivista 
di diritto internazionale (2008), 1075; eds. Marise Cremona, Francesco Francioni, sara poli, 
“Challenging the Eu Counter-terrorism Measures through the Courts” (badia Fiesolana: 
EuI working papers, Academy of European law, 2009); pasquale De sena and Maria 
Chiara Vitucci, “the European Courts and the security Council: between Dédoublement 
Fonctionnel and balancing of Values”, European Journal of International Law 20 (2009), 
193-228; Mirko sossai, “la prevenzione del terrorismo nel diritto internazionale” (torino: 
giappichelli, 2012).
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(b) assist a Member state in its territory, at the request of its political 
authorities, in the event of a natural or man-made disaster”.

the paragraph 1 repeatedly refers to “assist a Member state in its ter-
ritory”, or to “prevent the terrorist threat in the territory of the Member 
States” (italics added). Following this ratio, the inclusion of such para-
graph 1 in a part focused on the “External Action by the union” could 
seem unclear.

however, it must be noted that there is a bullet in the paragraph 1 above 
mentioned which does not include any restriction to the territory of a Mem-
ber state, stating only that the Eu shall mobilize all the instruments at its 
disposal, including the military resources made available by the Member 
states, to “protect democratic institutions and the civilian population from 
any terrorist attack”. 9

such provision could lead Eu to start an external action – eventually 
implying the use of force – aimed to face terrorist organizations and menaces 
located outside the Eu Member states territory, in order to “protect demo-
cratic institutions and the civilian population from any terrorist attack”.

this interpretation seems confirmed by paragraph 3 of article 222: it 
specifies that the Council could implement the solidarity clause through a 
decision, and that the Council “shall act in accordance with article 31(1) 
of the treaty on European union where this decision has defence implica-
tions” (italics added). 10 the reference to “defence implications” implies 
that Eu could eventually undertake a military external action, in order to 
respond (and/or prevent?) a terrorist attack.

If such bullet of article 222 would be interpreted in such extensive 
way, then the inclusion of the “spirit of solidarity if a Member state is the 
object of a terrorist attack” in a part focused on the “External Action by 
the union” seems making more sense. 

unfortunately, such provision refers only to the protection from “any 
terrorist attack”, not including also “natural or man-made disaster”, which 
are always bound to the Member states territory. their inclusion in a part 
focused on the “External Action by the union” is therefore methodologi-
cally quite unclear.

9 Article 222, par. 1, lett. a, second bullet states: “protect democratic institutions and 
the civilian population from any terrorist attack”.

10 Ex article 222, par. 3: “the arrangements for the implementation by the union of 
the solidarity clause shall be defined by a decision adopted by the Council acting on a 
joint proposal by the Commission and the high representative of the union for Foreign 
Affairs and security policy. the Council shall act in accordance with article 31(1) of the 
treaty on European union where this decision has defence implications. the European 
parliament shall be informed”.
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2. States attitude towards terrorist attack and natural or man-made 
disaster

It is equally significant to underline an additional distinction between 
terrorist attack and natural or man-made disaster, towards the enforcement 
of the principle of solidarity: states seem more disposed to accept the intru-
sion of third parties in their territory for foreign assistance in the event of a 
terrorist attack, rather than in the event of a natural or man-made disaster. 

several international law cases show such attitude, both for terrorist 
attack and for natural or man-made disaster.

About this latter, the El Asnam, K-141 Kursk, K-159 and Deepwater-
Horizon cases should be considered.

As is known, even if the El Asnam earthquake devastation of Algiers in 
1980 “raised public awareness and summoned great political will”, Algeria 
for a long time refused foreign help involving the access to its territory from 
any third party. 11 similarly, when the russian nuclear-powered submarine 
k-141 kursk sank on 12 August 2000 in the barents sea, several days elapsed 
(probably because of russia’s suspicion of foreign aid) before russia finally 
accepted foreign assistance in order to find a solution for the disaster. 12 
on 30 August 2003, the russian nuclear-powered submarine k-159 sank, 
still in the barents sea, but russia once again delayed to accept foreign 
assistance to address the disaster. 13 lastly, when the Deepwater-horizon 
oil spill disaster occurred (starting on 20 April 2010) in the united states 
territorial sea overlooking the gulf of Mexico, united states of America 
repeatedly refused help and assistance offered by thirteen states (Canada, 
Croatia, France, germany, Ireland, Mexico, the Netherlands, Norway, 
romania, republic of korea, spain, sweden, the united kingdom) and 
by united Nations as well. 14

such reluctance to receive foreign assistance is generally based on sev-
eral alternative or jointed reasons, mainly on a jealous safeguard of territo-
rial sovereignty. 

It must be reminded that the international customary law principle of 

11 see united Nations office for Disaster risk reduction, Making Algeria Resilient – 
Achieving Disaster Risk Reduction in the Arab States: Good Practice Country Brief (2013).

12 As is known, russia declared to accept foreign help to challenge the disaster only 
five days after the disaster occurred. see kyle kirkland, Marine Sciences: Notable Research 
and Discoveries (New york: Infobase publishing, 2010), 25-26.

13 k. kirkland, Marine Sciences, 26.
14 see, for example: thomas J. schoenbaum, “liability for Damages in oil spill Acci-

dents: Evaluating the usA and International law regimes in the light of Deepwater 
horizon”, Journal of Environmental Law 24 (2012), 395-416.
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Non-Intervention (also embedded in article 2, paragraph 7, of the Charter 
of the united Nations) states that no state is allowed to intervene in matters 
which are essentially within the domestic jurisdiction of any state. 15 Accord-
ing to such principle, if a state refuses foreign help or assistance offered by 
another subject of international law for a domestic issue of such country in 
a state of need, that subject will not be able to intervene in any way. this 
exclusion gravely infringes the capacity of a state to face also natural or man-
made disaster, with noxious effects against the population of such state. 16

Fortunately, this states’ reluctance to accept an intrusion in their territory, 
even to receive help and assistance to face natural or man-made disaster, 
is not so strong when states must face a terrorist attack. France, for exam-
ple, accepted foreign aid of any kind in the event of the terrorist attacks in 
paris and Nice, even aids involving intrusion of foreign forces in its terri-
tory. 17 similarly, belgium allowed foreign help to give assistance inside its 
own territory after the terrorist attack against brussels, and spain made the 
same after the terrorist attack which stroke Madrid on 11 March 2004. 18

such different attitude could possibly be justified on the basis that ter-
rorism threatens the whole international community, whereas a natural or 
man-made disaster menaces only the state struck by the disaster (and even-
tually its neighbor states). thus if a state refuses foreign help to deal with 
a terrorist attack, it is endangering also the whole international community 
by doing so, because terrorists could more easily escape arrest, and eventu-
ally find a safe haven in that territory. In sum, if a state refuses foreign help 
to face a terrorist attack, that state will certainly respond more weakly to 
such attack, compromising therefore the struggle against terrorism of the 
whole international community.

hence, article 222 and the principle of solidarity are also aimed to 
empower such attitude of the states, when it comes to give and receive 
assistance to face terrorist attacks.

15 Article 2, paragraph 7, of the Charter of united Nations states: “Nothing contained 
in the present Charter shall authorize the united Nations to intervene in matters which 
are essentially within the domestic jurisdiction of any state or shall require the Members to 
submit such matters to settlement under the present Charter; but this principle shall not 
prejudice the application of enforcement measures under Chapter VII”.

16 Eds. Andrea De guttry, Marco gestri, gabriella Venturini, International Disaster 
Response Law (the hague: Asser press, 2012); eds. susan C. breau and katja l.h. sam-
uel, Research Handbook on Disasters and International Law (Cheltenham-Northampton: 
Edward Elgar publishing, 2016).

17 bérénice boutin and Christophe paulussen, “From the bataclan to Nice: A Critique 
of France’s state of Emergency regime”, ASSER Policy Brief No. 2016-01 (2016).

18 “security Council Condemns Madrid terrorist bombings, urges All states to Join 
search For perpetrators”, sC/8022, 11 March 2004, security Council 4923rd Meeting (AM).
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3. The legal framework supporting the principle of solidarity

the principle of solidarity – imposed by article 222 when an Eu Mem-
ber state is the object of a terrorist attack – is supported also by several 
other Eu law tools.

particularly, articles 82-85 of lisbon treaty provide a solid base to real-
ize a strong judicial cooperation among Member states also to face terror-
ist attacks.

Firstly, article 82 provide three main law tools 19 useful similarly to com-

19 Article 82 states: “1. Judicial cooperation in criminal matters in the union shall be 
based on the principle of mutual recognition of judgments and judicial decisions and shall 
include the approximation of the laws and regulations of the Member states in the areas 
referred to in paragraph 2 and in article 83.

the European parliament and the Council, acting in accordance with the ordinary 
legislative procedure, shall adopt measures to:

(a) lay down rules and procedures for ensuring recognition throughout the union of 
all forms of judgments and judicial decisions;

(b) prevent and settle conflicts of jurisdiction between Member states;
(c) support the training of the judiciary and judicial staff;
(d) facilitate cooperation between judicial or equivalent authorities of the Member 

states in relation to proceedings in criminal matters and the enforcement of decisions.
2. to the extent necessary to facilitate mutual recognition of judgments and judicial 

decisions and police and judicial cooperation in criminal matters having a crossborder 
dimension, the European parliament and the Council may, by means of directives adopted 
in accordance with the ordinary legislative procedure, establish minimum rules. such 
rules shall take into account the differences between the legal traditions and systems of 
the Member states.

they shall concern:
mutual admissibility of evidence between Member states;
the rights of individuals in criminal procedure;
the rights of victims of crime;
any other specific aspects of criminal procedure which the Council has identified in 

advance by a decision; for the adoption of such a decision, the Council shall act unanimously 
after obtaining the consent of the European parliament.

Adoption of the minimum rules referred to in this paragraph shall not prevent Member 
states from maintaining or introducing a higher level of protection for individuals. 

3. where a member of the Council considers that a draft directive as referred to in 
paragraph 2 would affect fundamental aspects of its criminal justice system, it may request 
that the draft directive be referred to the European Council. In that case, the ordinary 
legislative procedure shall be suspended. After discussion, and in case of a consensus, the 
European Council shall, within four months of this suspension, refer the draft back to 
the Council, which shall terminate the suspension of the ordinary legislative procedure.

within the same timeframe, in case of disagreement, and if at least nine Member states 
wish to establish enhanced cooperation on the basis of the draft directive concerned, they 
shall notify the European parliament, the Council and the Commission accordingly. In 
such a case, the authorisation to proceed with enhanced cooperation referred to in article 
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bat terrorism judicially: the principle of mutual recognition of judgments 
and judicial decisions; 20 judicial cooperation in criminal matters having a 
cross border dimension; 21 the approximation of the laws and regulations 
of the Member states in some areas. 22 In order to achieve such objectives, 
article 82 gives to the European parliament and to the Council, acting in 
accordance with the ordinary legislative procedure, the power to adopt 
measures to – inter alia – prevent and settle conflicts of jurisdiction among 
Member states (ex article 81, par. 1, lett. b) and to allow mutual admissi-
bility of evidence among Member states (through directives, ex article 81, 
par. 2, lett. a).

the provision of par. 1, lett. b, could be particularly useful when more 
than a state is entitled to claim the power to prosecute the alleged offender(s) 
of the terrorist attack. For example, when the alleged offender(s) is a citizen 
of a Member state and he or she commits the terrorist attack in the terri-
tory of a different Member state: in such event, both Member states (the 
state of the alleged offender, and the state where the attack is committed) 
could claim a power of jurisdiction on the terrorist attack.

In addition, the provision of par. 2, lett. a, could be useful when prompt-
ness is required, because the mutual admissibility of evidence speeds up 
trial times. From this point of view, it must be noted that Council Frame-
work Decision 2008/978/JhA of 18 December 2008 introduced the Euro-
pean Evidence warrant with the purpose of obtaining objects, documents 
and data to be used in proceedings of criminal matters. 23 the European 
Evidence warrant makes evidence easier to obtain by judicial authorities 
of Member states (judge, court, investigating magistrate, public prosecu-
tor), making therefore prosecutions faster. It enhances the previous Coun-
cil Framework Decision 2002/584/JhA of 13 June 2002, which notoriously 
introduced the European Arrest warrant and the surrender procedures 
among Member states. 24 It is noteworthy in this regard that salah Abdeslam, 
who allegedly committed the terrorist attack in paris on 13 November 2015, 
was apprehended by belgian police officers at Molenbeek-saint-Jean (near 
brussels), and extradited to France, thanks to a European Arrest warrant. 25

20(2) of the treaty on European union and article 329(1) of this treaty shall be deemed 
to be granted and the provisions on enhanced cooperation shall apply”.

20 Ex article 81, par. 1.
21 Ex article 81, par. 2.
22 Ex article 81, par. 1; such areas are referred to in paragraph 2 and in article 83.
23 official Journal of European union l 350, 30/12/2008.
24 official Journal of European union l 190, 18/07/2002.
25 “paris Attacks suspect salah Abdeslam will be Extradited to France”, Vice News, 
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secondly, articles 83 26 and 84 are indeed aimed to implement what arti-
cle 82 establishes, providing procedural rules to achieve an approximation 
of criminal laws and regulations of the Member states, through measures 
of harmonization. 27 

Finally, article 85 establishes Eurojust’s mission, which is to “strengthen 
coordination and cooperation between national investigating and prosecut-
ing authorities in relation to serious crime affecting two or more Member 
states or requiring a prosecution on common bases, on the basis of opera-

1 April 2016, https://news.vice.com/article/paris-attacks-suspect-salah-abdeslam-will-be-
extradited-to-france.

26 Article 83 will be examined infra, at paragraph 6.
27 Article 83 states: “1. the European parliament and the Council may, by means of 

directives adopted in accordance with the ordinary legislative procedure, establish minimum 
rules concerning the definition of criminal offences and sanctions in the areas of particularly 
serious crime with a cross-border dimension resulting from the nature or impact of such 
offences or from a special need to combat them on a common basis.

these areas of crime are the following: terrorism, trafficking in human beings and 
sexual exploitation of women and children, illicit drug trafficking, illicit arms trafficking, 
money laundering, corruption, counterfeiting of means of payment, computer crime and 
organised crime.

on the basis of developments in crime, the Council may adopt a decision identifying 
other areas of crime that meet the criteria specified in this paragraph. It shall act unani-
mously after obtaining the consent of the European parliament.

2. If the approximation of criminal laws and regulations of the Member states proves 
essential to ensure the effective implementation of a union policy in an area which has been 
subject to harmonisation measures, directives may establish minimum rules with regard 
to the definition of criminal offences and sanctions in the area concerned. such directives 
shall be adopted by the same ordinary or special legislative procedure as was followed for 
the adoption of the harmonisation measures in question, without prejudice to article 76.

3. where a member of the Council considers that a draft directive as referred to 
in paragraph 1 or 2 would affect fundamental aspects of its criminal justice system, it 
may request that the draft directive be referred to the European Council. In that case, 
the ordinary legislative procedure shall be suspended. After discussion, and in case of a 
consensus, the European Council shall, within four months of this suspension, refer the 
draft back to the Council, which shall terminate the suspension of the ordinary legisla-
tive procedure.

within the same timeframe, in case of disagreement, and if at least nine Member states 
wish to establish enhanced cooperation on the basis of the draft directive concerned, they 
shall notify the European parliament, the Council and the Commission accordingly. In 
such a case, the authorisation to proceed with enhanced cooperation referred to in article 
20 (2) of the treaty on European union and article 329 (1) of this treaty shall be deemed 
to be granted and the provisions on enhanced cooperation shall apply”.

Article 84 states: “the European parliament and the Council, acting in accordance 
with the ordinary legislative procedure, may establish measures to promote and support 
the action of Member states in the field of crime prevention, excluding any harmonisation 
of the laws and regulations of the Member states”.
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tions conducted and information supplied by the Member states’ authori-
ties and by Europol”. 28

Eurojust’s mission, as described above, seems to be an additional use-
ful tool to face a terrorist attack, which is likely a “serious crime affect-
ing two or more Member states or requiring a prosecution on common 
bases”. Eurojust’s aims – id est sharing information, jointed operations, 
and cooperation between national investigating and prosecuting authori-
ties – are certainly what Eu Member states need to challenge a terror-
ist attack.

4. The “European Union counter-terrorism strategy” and the principle 
of solidarity

the legal framework cited above has been promoted also by the 
“European union Counter-terrorism strategy”, adopted by the Council 
of the European union on 30 November 2005, whose commitment is 
“to combat terrorism globally while respecting human rights, and make 
Europe safer, allowing its citizens to live in an area of freedom, security 
and justice”. 29

such strategy, adopted in the aftermath of Madrid terrorist bombings, 
is based on four pillars: “prevent”, “protect”, “pursue” and “respond”.

the “prevent” pillar is aimed “to prevent people turning to terrorism 

28 Article 85 states: “1. Eurojust’s mission shall be to support and strengthen coor-
dination and cooperation between national investigating and prosecuting authorities in 
relation to serious crime affecting two or more Member states or requiring a prosecution 
on common bases, on the basis of operations conducted and information supplied by the 
Member states’ authorities and by Europol.

In this context, the European parliament and the Council, by means of regulations 
adopted in accordance with the ordinary legislative procedure, shall determine Eurojust’s 
structure, operation, field of action and tasks. these tasks may include:

the initiation of criminal investigations, as well as proposing the initiation of prosecu-
tions conducted by competent national authorities, particularly those relating to offences 
against the financial interests of the union;

the coordination of investigations and prosecutions referred to in point (a);
the strengthening of judicial cooperation, including by resolution of conflicts of juris-

diction and by close cooperation with the European Judicial Network.
these regulations shall also determine arrangements for involving the European parlia-

ment and national parliaments in the evaluation of Eurojust’s activities.
2. In the prosecutions referred to in paragraph 1, and without prejudice to article 86, 

formal acts of judicial procedure shall be carried out by the competent national officials”.
29 Council of European union, 14469/4/05, rev 4, brussels 30 November 2005.
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by tackling the factors or root causes which can lead to radicalization and 
recruitment, in Europe and internationally” (italics added). 30 the pre-emp-
tive action of Eu is therefore performed not only inside the Eu territory, 
but also “internationally”, consequently involving an “External Action of 
the union”. From this perspective, the prevention strategy looks linked 
with the principle of solidarity, as provided by article 222, because also 
such principle – as noted above – could lead Eu to some kind of External 
Action in order to combat terrorism. 31

particularly, in order to “prevent people from turning to terrorism and 
to stop the next generation of terrorists from emerging”, the “prevent” pil-
lar has promoted a comprehensive strategy and action plan for combating 
radicalization and recruiting into terrorism. this strategy focuses on “coun-
tering radicalization and recruitment of terrorist groups such as Al Qaeda 
and the groups it has inspired, given that this type of terrorism currently 
represents the main threat to the union as a whole”. 32

similarly, even the “pursue” pillar is strongly linked to article 222, 
because it is intended “to pursue and investigate terrorists across our bor-
ders and globally; to impede planning, travel, and communications; to dis-
rupt support networks; to cut off funding and access to attack materials, 
and bring terrorists to justice” (italics added). 33

the “pursue” pillar is also linked to the legal framework provided by 
articles 82-85 of lisbon treaty 34, because it states – inter alia – that instru-
ments such as the European Arrest warrant “are proving to be important 
tools in pursuing and investigating terrorists across borders”. 35

In most cases all mentioned strategies clearly need an external action 
by the Eu to be pursued; in the same way an external action is needed to 
“protect democratic institutions and the civilian population from any ter-
rorist attack” (as article 222, par. 1, lett. a, second bullet, states). In this 
regard, the “pursue” pillar states clearly that “much of the terrorist threat 
to Europe originates outside the Eu”. 36

the Eu Counter-terrorism strategy for such reason addresses also a 
way for Eu to perform an external action aimed to combat terrorism: 
promoting international relationship. specifically, the Eu should work 

30 Council of European union, 14469/4/05, rev 4, brussels 30 November 2005, 3.
31 see supra paragraph 1.
32 Council of European union, 14469/4/05, 7.
33 Ibid., 3.
34 see supra paragraph 3.
35 Council of European union, 14469/4/05, 13.
36 Ibid., 14.
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with other subjects of international law beyond the Eu, “particularly the 
united Nations, other international organisations and key third countries, 
to deepen the international consensus, build capacity and strengthen co-
operation to counter terrorism”. 37 

Additionally, the last two pillars – “protect” and “respond” – highlight 
the spirit of solidarity of Member states against terrorist attacks.

the protection of democratic institutions and the civilian population 
from any terrorist attack (as stated by article 222) is guaranteed by the 
“protect” pillar in four main ways.

Firstly, while Member states uti singulis have the primary responsi-
bility of improving the protection of single key targets, the Eu Counter-
terrorism strategy requires an Eu collective action in order to safeguard 
the interdependency of border security, transport and other cross-border 
infrastructures. 38

secondly, the Eu focuses on the protection of its external borders to 
make it harder for known or suspected terrorists to enter or operate within 
the Eu, additionally by taking advantage of improvements in technology 
for both the capture and exchange of passenger data, and the inclusion of 
biometric information in identity and travel documents. 39 It must be not-
ed that the technology capacity of each Member state is widely different, 
because some Member states are currently at a technology level lower than 
others. some of the improvements listed above (like the inclusion of bio-
metric information in identity and travel documents) have, for such reason, 
not been effectively adopted by most of the Member states yet.

Contrary, when the protection of external borders is entrusted to the 
Eu as a whole, it is better guaranteed.

Indeed, the “protect” pillar gives to some Eu agencies (like Frontex), 
and to some Eu information systems as well (like the Visa Information 
system and the second-generation schengen Information system), the task 
to ensure an effective control of Eu external borders.

thirdly, a crucial objective of the “protect” pillar is to raise standards 
in transport security. specifically, the Eu intends to enhance the protec-
tion of airports, seaports, aircraft security arrangements, roads and rails.

For such fields of activity, as for the protection of the external borders 
abovementioned, the Eu is fully aware that Member states could not afford 
any valuable objective if left alone. thus the Eu research and develop-
ment policy – including the European Commission research and Design 

37 Ibid., 14469/4/05, 4.
38 Ibid., 14469/4/05, 10, par. 15.
39 Ibid., 14469/4/05, 10, par. 16.
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programmes – “should continue to include security-related research in the 
context of terrorism”. 40

lastly, the “protect” pillar considers “essential” reducing the vulnerabil-
ity of critical infrastructure to physical and electronic attack. once again, 
only a collective effort of the Eu as a whole, could try to achieve such 
objective: therefore, Member states agreed to establish a program of work 
aimed at improving the protection of critical infrastructure across Europe. 41

Notwithstanding all the protection actions planned in the “protect” pil-
lar, the Eu is fully aware that it cannot reduce the risk of terrorist attacks 
to zero. 42 that is the main reason why the fourth (and last) pillar of Eu 
Counter-terrorism strategy is named “respond”.

bearing in mind that the “respond” pillar already existed before article 
222 of the lisbon treaty was adopted, there are some similarities between 
them, in so far the “respond” pillar could have probably inspired the elabo-
ration of article 222.

Firstly, the “respond” pillar recognizes that terrorist attacks can have 
effects across Eu borders, 43 as article 222 presupposes that terrorist attacks 
could involve more than a Member state. 44

secondly, the “respond” pillar compares the response to a terrorist 
attack to the means used to respond to a natural or man-made disaster, 
hence stating that the response systems that are put in place to manage the 
consequences of natural disasters may also be used to alleviate the effects 
on citizens in the aftermath of a terrorist attack. 45

thirdly, in the event of an incident with cross border effects the 
“respond” pillar asks for a rapid sharing of operational and policy informa-
tion, media coordination and mutual operational support, “drawing on all 
available means, including military resources”. 46 such provision is patently 
recalled by article 222, which states that “the union shall mobilise all the 
instruments at its disposal, including the military resources made available 
by the Member states”, to perform all the tasks afterwards listed. 47

40 Ibid., 11, par. 17.
41 Ibid., 11, par. 18.
42 Ibid., 15, par. 32.
43 Ibid.
44 see supra paragraph 2.
45 Council of European union, 14469/4/05, 15, par. 32.
46 Ibid., 15, par. 33.
47 Article 222, paragraph 1, states: “the union shall mobilise all the instruments at its 

disposal, including the military resources made available by the Member states, to:
(a) – prevent the terrorist threat in the territory of the Member states;
 – protect democratic institutions and the civilian population from any terrorist attack;
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Fourthly, the “respond” pillar includes a rudimentary “solidarity clause”, 
which was later enlarged in article 222.

After specifying that Member states have the leading role in providing 
emergency response to a terrorist incident on their territory, the “respond” 
pillar in fact clarifies that there is a need of ensuring that the Eu – collec-
tively, and supported by the European Institutions – has the capability “to 
respond in solidarity to an extreme emergency which might overwhelm the 
resources of a single Member state, and could constitute a serious risk to 
the union as a whole” (italics added). 48

It must be reminded that article 222 does not provide any limitation to 
the solidarity clause, whereas the European union Counter-terrorism strat-
egy evidently sets two conditions “to respond in solidarity”: the terrorist 
attack must be so grave to represent a risk of overwhelming the resources 
of a single Member state; and it could be able to endanger the European 
union as a whole. It must be said that such conditions could seldom occur, 
therefore the solidarity clause – as intended by the “respond” pillar – was 
rarely able to operate.

Finally, the “respond” pillar provides a solidarity clause even for the 
compensation of the victims of terrorism and their families. such compen-
sation must be ensured by Member states, but the Eu is once again aware 
that the resources of each Member state could be exiguous to cover an 
appropriate compensation of the victims. Accordingly, the “respond” pil-
lar includes an intervention on the part of the Commission to enable the 
Eu to take steps to enhance the support offered to those who must suffer 
from terrorist attacks. 49 

on such issue, it has to be recalled that the Council Directive 2004/80/
EC of 29 April 2004 relating to compensation to crime victims imposed 
to Member states to provide to Eu citizens an access to compensation in 
cross-border situations where a violent intentional crime has been commit-
ted. 50 According to the “report from the Commission to the Council, the 
European parliament and the European Economic and social Committee 
of 20 April 2009 on the application of Council Directive 2004/80/EC” only 
15 Member states met the deadline for the transposition of the directive 
(1 January 2006). In any case, 25 Member states put in place schemes for 

 – assist a Member state in its territory, at the request of its political authorities, in 
the event of a terrorist attack;

(b) assist a Member state in its territory, at the request of its political authorities, in 
the event of a natural or man-made disaster”.

48 Council of European union, 14469/4/05, 15, par. 34.
49 Ibid., 16, par. 36.
50 official Journal of European union l 261, 06/8/2004.
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victims to submit applications, established the responsible authorities and 
implemented the provisions concerning administrative procedures. Most 
have also notified their measures and methods for providing applicants 
information on compensation schemes. 51 Maybe the “respond” pillar and 
the article 222 contributed to achieve these results.

5. Some achievements obtained after the adoption of the Solidarity 
clause: the “EU Integrated Political Crisis Response” and the “EU 
Internal Security Strategy”

the adoption of article 222 of the lisbon treaty induced the Eu insti-
tutions to implement the solidarity clause through specific mechanisms. 
the Council Decision of 24 June 2014 started the arrangements for the 
implementation by the union of the solidarity clause: the Eu Integrated 
political Crisis response (IpCr) arrangements are a clear example of such 
specific mechanisms. 52

After the 9/11 terrorist attacks, the awareness grew within the Eu that 
a framework was necessary to coordinate responses at the highest political 
level to major cross-sectorial crises. the Integrated political Crisis response 
(IpCr) arrangements were created to fill that gap. 53 they provide a flex-
ible crisis mechanism for supporting the presidency of the Council of the 
European union in dealing with major natural or man-made cross-sectorial 
disasters, as well as acts of terrorism.

the IpCr provides the presidency with several unique tools created to 

51 report from the Commission to the Council, the European parliament and the 
European Economic and social Committee of 20 April 2009 on the application of Council 
Directive 2004/80/EC relating to compensation to crime victims [CoM(2009) 170 final – 
Not published in the official Journal].

52 Council Decision of 24 June 2014 on the arrangements for the implementation by 
the union of the solidarity clause (2014/415/Eu), official Journal of European union l 
192, 01/7/2014.

53 giulia tercovich, “the EEAs Crisis response system”, Journal of Contingencies and 
Crisis Managements 3 (2014), 150-157; Iñigo de Miguel beriain, Elena Atienza-Macías, 
Emilio Armaza Armaza, “the European union Integrated political Crisis response 
Arrangements: Improving the European union’s Major Crisis response Coordination”, 
Disaster Medicine and Public Health Preparedness 3 (2015), 234-238; Emil J. kirchner, Evan-
gelos Fanoulis, han Dorussen, “Civil security in the Eu: national persistence versus Eu 
ambitions?”, Journal of European Security 2 (2015), 287-303; eds. raphael bossong, hendrik 
hegemann, European Civil Security Governance: Diversity and Cooperation in Crisis and 
Disaster Management (london: palgrave Macmillan, 2015).
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facilitate information sharing, joint decision-making, and coordination of 
the response at the highest political level.

Firstly, the Integrated political Crisis response provides the presiden-
cy with an “informal roundtable”; this is an informal meeting that allows 
the presidency of the Council of the Eu to bring key actors and exper-
tise together around the same table: e.g. the European Commission, the 
European External Action service (EEAs), relevant agencies, the Cabinet 
of the president of the European Council and experts from the Member 
states most directly affected or from relevant international organisations. 
the main function of the round table is to support the presidency in the 
handling of the situation within the Council. 

secondly, the IpCr edits the “Integrated situational Awareness and 
Analysis (IsAA) report”. this is an analytical report, drafted by the Com-
mission and the EEAs, under an IsAA lead service determined by both 
the Commission and the EEAs depending on the nature of the crisis. Its 
aim is to provide decision makers with a clear common picture of the cur-
rent situation. 54

thirdly, the IpCr “web platform”. this online tool allows for the 
exchange of information, including the IsAA report, situational maps and 
stakeholders’ contributions. It also facilitates the gathering of information 
for the IsAA reports through questionnaires.

lastly, the central “IpCr 24/7 contact point” – established within the 
Emergency response Coordination Centre (ErCC) at the Commission – 
ensures 24/7 liaisons with key actors, as well as to perform monitoring 
and alerting functions for IpCr purposes. It supports the production and 
spread of the IsAA report. 55

the IpCr can be activated by the presidency of the Council of the Euro-
pean union in case of a major crisis where there is a perceived need for 
political coordination among the Eu Member states, regardless of whether 
the event occurs inside or outside the Eu. It may also be activated follow-
ing a request from a Member state. Moreover, the IpCr also underpins 
the political response to the invocation of the solidarity clause: invocation 
of the solidarity clause by a Member state automatically triggers the acti-
vation of the IpCr. 56

the level of activation of the IpCr can be fine-tuned to the situation. 
three levels are available: a “monitoring” mode, which does not mean 
activating the IpCr, and two levels of activation for which the supporting 

54 Ex Council Decision of 24 June 2014 (2014/415/Eu), official Journal of European 
union l 192, article 6.

55 Ibid., article 5, paragraph 6.
56 Ibid., article 5, paragraph 1.
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tools are available, namely “information-sharing” mode and “IpCr full 
activation”.

the “monitoring” mode allows sharing information about a crisis, on 
a voluntary basis, without activating the IpCr. Monitoring pages on the 
IpCr web platform have covered crises ranging from syria/Iraq to the 
Nepal earthquake, and Ebola. this mode does not trigger the production 
of IsAA reports.

“Information-sharing” mode involves an obligation for the Commission 
and the EEAs to produce IsAA reports. A dedicated crisis page is gener-
ated by the general secretariat of the Council (gsC) on the IpCr web 
platform. Information-sharing mode can be triggered by the presidency or 
by the gsC, the Commission and the EEAs in line with the presidency. 57 

Finally, “IpCr full activation”, requested by the presidency or the Mem-
ber states, brings higher visibility to the Eu response and it facilitates the 
handling of the crisis at Eu level, through the organisation of (extraordi-
nary) Council or European Council meetings. In addition, full activation 
entails the preparation of proposals for action regarding the Eu response, 
prepared at the presidency-led roundtables and presented to Coreper and 
the Council.

In addition to the creation of IpCr arrangements, the adoption of article 
222 of the lisbon treaty induced also Eu institutions to improve previous 
security strategies, in order to further implement the solidarity clause. In 
this regard, one of the most important achievements has been the adoption 
of the Eu Internal security strategy, endorsed by the European Council 
at its meeting of 25-26 March 2010, and then put into action through a 
communication from the Commission to the European parliament and the 
Council. 58

the Internal security strategy set five strategic objectives for the peri-
od 2011-2014, with specific actions for each objective, for overcoming the 
most urgent challenges to make the Eu more secure. one of such strategic 
objectives was to “prevent terrorism and address radicalisation and recruit-
ment”, aimed to: empower communities, creating an Eu radicalisation-
awareness network, organising a ministerial conference on the prevention 
of radicalisation and recruitment, and drawing up a handbook to support 
the Eu countries actions; cut off terrorists’ access to funding and material 
(even following their transactions); protect transport. 59

57 Ibid., article 5, paragraph 4.
58 Communication from the Commission to the European parliament and the Council 

– the Eu Internal security strategy in Action: Five steps towards a more secure Europe 
(CoM (2010) 673 final of 22 of 11 of 2010).

59 Ibid.
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At the end of the period 2011-2014 the European parliament resolu-
tion of 17 December 2014 renewed the Eu Internal security strategy. 60 
the European parliament was fully aware that the Eu Internal security 
strategy needed further empowerment, because “the security situation in 
Europe has changed dramatically in recent years owing to new conflicts and 
upheavals in the Eu’s immediate neighbourhood, the rapid development 
of new technologies, and growing radicalisation that is leading to violence 
and terrorism; whereas many of today’s security challenges are cross-border 
and cross-sectoral in nature, going beyond the capacity of any individual 
Member state to respond effectively to them, and whereas this calls for a 
common European approach”. 61

the new Eu Internal security strategy dedicates to terrorism a specific 
provision, 62 because it notes with concern the rapidly rising number of Eu 
nationals, who travel to conflict areas to join terrorist organisations and 
then return to the Eu territory. this constitutes new types of risks to the 
Eu internal security. the Eu intends to address this worrying trend with 
a multi-dimensional approach, including: (i) comprehensively addressing 
underlying factors such as radicalisation, intolerance and discrimination 
by promoting political and religious tolerance, developing social cohesion 
and inclusiveness and facilitating reintegration; (ii) analysing and coun-
terbalancing incitement to perform terrorist acts motivated by extremism 
and departures to join terrorist organisations; (iii) preventing and stem-
ming recruitment and engagement in conflict, including the actual travel 
of foreign fighters 63 to conflict areas, within the appropriate legal frame-
works; (iv) disrupting financial support to terrorist organisations and 
individuals aiming to join them; and (v) providing for legal prosecution 
where appropriate.

60 European parliament resolution of 17 December 2014 on renewing the Eu Internal 
security strategy (2014/2918(rsp)), p8_tA(2014)0102.

61 Ibid., b.
62 Ibid., 5.
63 About the phenomenon of foreign fighters see, for example: eds. Andrea de guttry, 

Francesca Capone, Christophe paulussen, Foreign Fighters under International Law and 
Beyond (the hague: Asser press, 2016); sandra krähenmann, “Foreign Fighters under 
International law and National law”, Militair Rechtelijk Tijdschrift – Ministerie van Defen-
sie (2016); Implementation of security Council resolution 2178 (2014) by states affected by 
foreign terrorist fighters (s/2015/683 of 2 september 2015); security Council resolution 
2199 (2015), 12 February 2015; security Council resolution 2195 (2014), 19 December 
2014; security Council resolution 2178 (2014), 24 september 2014.
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6. Concluding remarks: the problematic definition of “terrorist attack” 
could hinder the application of the Solidarity clause

Notwithstanding all the efforts made by the Eu to face a terrorist attack 
– the “European union Counter-terrorism strategy”, the principle of 
solidarity and article 222, the subsequent achievements obtained after the 
adoption of the solidarity clause – the legal definition of terms like “ter-
rorism”, “terrorist”, and “terrorist attack” is still problematic. both states 
and academics repeatedly attempted to find out a definition of such terms 
that could be more widely accepted by the international community: unfor-
tunately, all such attempts failed until now. 64

the main consequence is that every state is free to define terms like  
“terrorism”, “terrorist”, and “terrorist attack” as it prefers, thus creating dif-
ferent national legal definitions of the same crime. Article 83 of the lisbon 
treaty nevertheless states that “the European parliament and the Council 
may, by means of directives adopted in accordance with the ordinary legisla-
tive procedure, establish minimum rules concerning the definition of criminal 
offences and sanctions in the areas of particularly serious crime with a cross-
border dimension resulting from the nature or impact of such offences or 
from a special need to combat them on a common basis” (italics added). 
“terrorism”, according to article 83, is one of such criminal offences.

with regard to the definition of “terrorist attack”, the Council Deci-
sion of 24 June 2014 on the arrangements for the implementation by the 
union of the solidarity Clause states that it “means a terrorist offence as 

64 As is known, the scholar debate about the definitions of “terrorism”, “terrorist”, 
“terrorist ends” and “terrorist attack” is still open. see, for example: Marcello Di Filippo, 
“the Definition(s) of terrorism in International law”, in Research Handbook on Inter-
national Law and Terrorism, ed. ben saul (Cheltenham-Northampton: Edward Elgar 
publishing, 2014), 3-19; Marcello Di Filippo, “terrorist Crimes and International Co-
operation: Critical remarks on the Definition and Inclusion of terrorism in the Category 
of International Crimes”, The European Journal of International Law 3 (2008), 533-570; 
Antonio Cassese, “the Multifaceted Criminal Notion of terrorism in International law”, 
Journal of International Criminal Justice 4 (2006), 933-958; george p. Fletcher, “the 
Indefinable Concept of terrorism”, Journal of International Criminal Justice 4 (2006), 
894-911; Maurice Flory, “International law: an instrument to combat terrorism”, in Ter-
rorism and International Law, eds. rosalyn higgins, Maurice Flory (london: routledge, 
1997), 31-33; krzysztof skubiszewski, “Definition of terrorism”, Israel Yearbook on 
Human Rights 19 (1989), 39-53; gilbert guillaume, “terrorisme et Droit International”, 
Recueil des Cours de l’Académie de Droit international III (1989), 295-307; V.s. Mani, 
“International terrorism. Is a Definition possible?” Indian Journal of International Law 
18 (1978), 206-211; r.r. baxter, “A sceptical look at the Concept of terrorism”, Akron 
Law Review 3 (1974), 380-387.
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defined in Council Framework Decision 2002/475/JhA”. 65 the recalled 
Council Framework Decision of 13 June 2002 on combating terrorism 
specifies several material acts “deemed to be terrorist offences”: (a) attacks 
upon a person’s life which may cause death; (b) attacks upon the physical 
integrity of a person; (c) kidnapping or hostage taking; (d) causing exten-
sive destruction to a government or public facility, a transport system, an 
infrastructure facility, including an information system, a fixed platform 
located on the continental shelf, a public place or private property likely 
to endanger human life or result in major economic loss; (e) seizure of air-
craft, ships or other means of public or goods transport; (f) manufacture, 
possession, acquisition, transport, supply or use of weapons, explosives or 
of nuclear, biological or chemical weapons, as well as research into, and 
development of, biological and chemical weapons; (g) release of danger-
ous substances, or causing fires, floods or explosions the effect of which 
is to endanger human life; (h) interfering with or disrupting the supply 
of water, power or any other fundamental natural resource the effect of 
which is to endanger human life; (i) threatening to commit any of the acts 
listed in (a) to (h). 66

All these offences are already criminal offences per se in almost every 
national criminal code, but they are criminal offences with an autono-
mous nomen iuris, which is not “terrorist offence”: (a) above is usually 
named “murder”, (b) is “aggression”, (c) is “kidnapping” or “hostage 
taking”, (d) “destruction of public or private property”, (e) are “seizure 
of aircraft, ships or other means of public or goods transport” etc., hence 
they are already standalone ordinary criminal offences. what transforms 
such criminal offences (murder, aggression, kidnapping etc) in “terrorist 
offences” are the peculiar aims which compel the offender: the “terrorist 
ends”. It is that particular mens rea, for example, which allows indicting 
for “terrorism” – and not for “kidnapping” – whoever kidnaps someone 
for “terrorist ends”.

About such subjective element of the “terrorist offence”, the Council 
Framework Decision 2002/475/JhA specifies that the objective elements 
referred above in points (a) to (i) shall be deemed to be “terrorist offences” 
when committed along with the following subjective elements of the crime:

– seriously intimidating a population, or
– unduly compelling a government or international organization to per-

form or abstain from performing any act, or

65 Council Decision of 24 June 2014 on the arrangements for the implementation by 
the union of the solidarity clause (2014/415/Eu), article 3.

66 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/
JhA), official Journal of European union l 164, 22/6/2002, article 1.
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– seriously destabilising or destroying the fundamental political, con-
stitutional, economic or social structures of a country or an international 
organization.

Even if Eu Member states look to have found an agreement on the 
definition of both objective elements and subjective element composing 
the “terrorist offences”, there is still a critical issue: the application of such 
definitions in judicial prosecutions.

particularly, it is quite hard to verify the “terrorist ends” of the alleged 
offender during criminal prosecutions. such ends could in fact overlap with 
several other different aims, making very difficult for the Court to ascertain 
them. when the “terrorist offence” is identical – in its objective element – 
to other offences, such difficulty is higher, because the indictment may shift 
from “terrorist offence” to other offences, only on the basis of the subjective 
element of the crime: the presence of “terrorist ends”, or not. For example, 
an alleged offender who kills a person could be punished for “murder”, or 
alternatively for “terrorist offence”, only on the basis of his/her intentions.

It is feasible that the alleged offender could easily mask, or negate, his/
her true ends, thus faking the judgment. there is a conspicuous case law 
on such issues: let’s consider, for example, the problems related to the dis-
tinction between maritime piracy and maritime terrorism, based on the 
presence of the subjective element of the “private ends”, or alternatively of 
the “terrorist ends”. 67 several Courts found hard to discern between such 
different aims, because “it is difficult if not impossible to procure direct 
evidence to prove the intention of an individual”. 68

67 “[…] the exact meaning of ‘for private ends” is unclear’, Akio Morita, “piracy jure 
gentium revisited”, Japanese Yearbook of International Law (2008), 79; see also: Michael 
bahar, “Attaining optimal Deterrence at sea: A legal and strategic theory for Naval 
Anti-piracy operations”, Vanderbilt Journal of Transnational Law 1 (2007), 32; samuel p. 
Menefee, “the New ‘Jamaica Discipline’: problems with piracy, Maritime terrorism and 
the 1982 Convention on the law of the sea”, Connecticut Journal of International Law 
VI (1990), 143.

68 that was the declaration of the supreme Court of seychelles in the “topaz” case: 
“on the fateful day they were on the high seas waiting to chance on any ship that came by 
and not in particular the “topaz”. No evidence on record tends to suggest that “topaz” 
or the government of seychelles was being targeted. “topaz” was not even expected in 
that area at the time of the incident, it had been called upon and directed there by the 
maritime aircraft. the Captain of “topaz”, Major simon laurencin’s testimony is perti-
nent in strengthening this position. he stated that unless one is close and well informed 
about ships, it’s difficult to tell at night whether “topaz” is a war ship or passenger ship 
especially when the lights are on. According to him, had the accused known that “topaz” 
was a warship they would not have attacked it. It cannot therefore be strongly argued that 
the intention of the whole attack was to compel the government of seychelles to limit or 
to stop patrolling and monitoring its EEz.
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this critical issue is clearly beyond the scope of this work, but it must 
be underlined that it jeopardies to hinder an adequate application of the 
solidarity clause, because not every Member state could agree on recognis-
ing a specific event as “terrorist attack”, therefrom impairing the applica-
tion of article 222 and its empowerment tools.

Although one could attempt to say that the presence of the accused in a piracy infested 
area combined with their subsequent attacks on “topaz” in a way impacted on the business 
of the seychelles government in its EEz, it should be noted that this is too remote to hold 
the offenders criminally liable for. And even if it were so, it does not tantamount to terror-
ism. Not every use or firing of riffles is taken as terrorism. It is true that the government 
of seychelles may have suffered as a result in many aspects i.e. security, transport, fishing, 
tourism, and maritime business generally, but all this cannot be stretched and heaped on 
the accused in criminal charges of terrorism as it was never their intention”, Criminal side 
No. 51 of 2009, supreme Court of seychelles, The Republic of Seychelles vs Mohamed 
Ahmed Dahir & Ten (10) Others.
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part II

IMplEMENtINg EuropEAN CItIzENshIp 
through solIDArIty
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leonarDo Pasquali

thE ENtItlEMENt oF MIgrANt uNIoN CItIzENs 
to soCIAl AssIstANCE IN thE host MEMbEr stAtE: 

whICh kIND oF solIDArIty?

1. Introduction

social assistance is a very European concept. It was created and imple-
mented in Europe and still nowadays Europe is, generally speaking, probably 
the region of the world with the best social assistance systems. the idea of 
social assistance is strictly connected to the idea of solidarity 1 and the entitle-
ment of an individual to welfare support depends basically from his right to 
claim membership of a specific solidaristic community. 2 this right is deter-
mined using precise parameters and the first and most important among them 
is citizenship, albeit in its classic sense of being a national of a specific country. 3

Although in the last sixty-five years integration among European countries 
has gradually become a reality – including the establishment of an European 
citizenship which, according to the Court of Justice of the European union, 
is destined to be the fundamental status of nationals of the Member states 4 – 

1 on the principle of solidarity, specifically in the European union, see, inter alios, Cath-
erine barnard, “Eu Citizenship and the principle of solidarity”, in Social Welfare and the EU 
Law, eds. Michael Dougan and Eleanor spaventa (oxford and portland: hart, 2005), 157.

2 see, among others, Michael Dougan and Eleanor spaventa, “‘wish you weren’t here’ 
New Models of social solidarity in the European union”, in Social Welfare and the EU Law, 
eds. Michael Dougan and Eleanor spaventa (oxford and portland: hart, 2005), 184-185. 
In the same sense see also r. babayev, “re-shaping the paradigm of social solidarity in 
the Eu: on the uk’s welfare reforms and pre- and post-Eu referendum Developments”, 
European Journal of Social Security 18 (2016), 358-359.

3 see, ex plurimis, barnard, “Eu Citizenship and the principle of solidarity”, 180; 
Maurizio Ferrera, “towards an “open” social Citizenship? the New boundaries of wel-
fare in the European union”, in EU Law and the Welfare State – In Search of Solidarity, 
ed. gráinne de búrca (oxford and New york: oup, 2005), 11; babayev, “re-shaping the 
paradigm of social solidarity in the Eu”, 359.

4 Case C-184/99 Grzelczyk, paragraph 31.
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there are still areas of sovereignty left to Member states and one of them is 
actually the primary responsibility for welfare provision. the impact of Eu 
law, though, in this field (as in many others) hasn’t been negligible. 5

Accordingly, the present research will focus on one specific aspect of soli-
darity in the European union, namely which kind of entitlement to social assis-
tance in the host Member state is provided for by Eu law for migrant union 
citizens and its impact upon the Member states’ systems of social protection.

Migrant union citizens are those nationals of an Eu Member state who 
decide to move and establish in another Member state (the “host” Member 
state), using the freedom of movement and establishment 6 guaranteed to 
them by the Eu treaties and in particular by article 21(1) of the tFEu and 
article 20(2)(a) of the tFEu.

the concept of social assistance was recently defined by the CJEu as “all 
assistance schemes established by the public authorities, whether at national, 
regional or local level, to which recourse may be had by an individual who 
does not have resources sufficient to meet his own basic needs and those of 
his family”. 7 other useful elements can be found in another ruling of the 
Court, the one in Kamberaj, where as examples of these basic needs are 
mentioned food, accommodation and health. 8

A possible answer to the question: “does a sense of social solidarity exist 

5 see Dougan and spaventa, “New Models of social solidarity”, 181; gráinne de búrca, 
“towards European welfare?”, in EU Law and the Welfare State – In Search of Solidarity, 
ed. gráinne de búrca (oxford and New york: oup, 2005), 1.

6 Even though it is used as an inseparable combination, this right actually comprehends two 
different faculties for European citizens, especially concerning the social impact on the host state. 
see Claudia Morviducci, I diritti dei cittadini europei (2nd edn. turin: giappichelli, 2014), 106.

7 Case C-333/13 Dano, paragraph 63. the Court confirms, with more appropriate words, 
the concept already expressed in case 140/12, Brey, paragraph 61. since the definition is 
referred expressly to Directive 2004/38, it adds: “and who by reason of that fact may, during 
his period of residence, become a burden on the public finances of the host Member state 
which could have consequences for the overall level of assistance which may be granted 
by that state”. A scholar points out that in the absence of an explicit reference in national 
legislation the term must be interpreted in an independent and uniform way for all the 
Member states and that consequently the notion can be understood considering the aim of 
the directive (which is to avoid unbearable financial costs for Member states) and not on 
the basis of imprecise formal data. therefore the social assistance that assumes relevance is 
the one that weighs on public resources (being financed by public incomes) and not by the 
beneficiaries’ contributions; see r. rossolini, “l’assistenza sociale ai cittadini europei migranti 
economicamente inattivi”, Studi sull’integrazione europea 11 (2016), 128. on this point see 
also h. Verschueren, “Free Movement or benefit tourism: the unreasonable burden of 
Brey”, European Journal of Migration and Law 16 (2014), 166.

8 Case C-571/10 Kamberaj, paragraph 91. see rossolini, “l’assistenza sociale ai cittadini 
europei migranti”, 128. 
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at European union level?” could be: “yes, it does and it is the possibility 
for union citizens who have made use of the right to freedom of movement 
for workers to retain the right to certain social security benefits granted by 
their Member state of origin”, which is actually enshrined in regulation 
883/2004. 9

regulation 883/2004 (as well as the related case law), though, won’t be 
the subject of the present work. Not just because, according to its article 
3(5)(a), social assistance is not within its scope of application, 10 but rather 
because the challenge is to try to understand if and in which measure it is 
possible to assume that, notwithstanding the objective limits of the Euro-
pean union in this field (namely the absence of direct extensive redistribu-
tive Eu competences), a sense of social solidarity based upon the shared 
identity of union citizenship exists. 11

2. Before EU citizenship: from no explicit obligation for host Member 
States to confer entitlement to social benefits to nationals of other 
Member States to a solidarity based on economic contribution

2.1. Workers

the question of welfare benefits and services that a host Member state 
must deliver to migrant nationals of other Member states according to Eu 
law has been evolving since the founding of the European Communities 
up to now.

Actually, in the treaty establishing the European Economic Community 
of 1957 nothing was written on the subject. this means that, in principle, at 

9 see case C-140/12 Brey, paragraph 57.
10 Article 3(5)(a): “this regulation shall not apply to: (a) social and medical assistance”. 

A scholar, though, argues that article 3(5)(a) of the regulation refers to social assistance but 
without defining it, in order to exclude it from its scope of application ratione materiae. 
Its meaning has so been determined in a negative sense, considering it as a measure of 
different nature from the one provided for in the regulation. It therefore concerns services 
which, contrary to the ones mentioned in the regulation, are granted to the beneficiaries 
on the basis of an individual and discretionary evaluation of their personal needs. In 
other terms, even though the interested person meets the assignment criterion, he has 
no right to social assistance because authorities can decided to grant it or not evaluating 
his personal needs in a discretionary way; see rossolini, “l’assistenza sociale ai cittadini 
europei migranti”, 129. 

11 on this point see babayev, “re-shaping the paradigm of social solidarity in the 
Eu”, 359.
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the beginning no explicit obligation for host Member states to confer enti-
tlement to social rights to nationals of other Member states was imposed by 
the black-letter terms of European Communities primary law.

what article 3 of the treaty of rome did recognize explicitly, though, was 
the elimination of the obstacles to the “four freedoms”, the free movement 
of goods, services, capital and persons within the European Economic Com-
munity. this freedom of movement however was not applicable to all per-
sons, but only to those economically active, as the same treaty specified in its 
title III (dedicated explicitly to “The Free Movement of Persons, Services and 
Capital”). 12 According to article 48, the free movement of workers included 
a principle of non-discrimination in reason of nationality between workers of 
the Member states in reference to working conditions, such as employment 
and remuneration, as well as the right to stay in order to work in any Mem-
ber state according to its national legislation (although subject to limitations 
justified by reasons of public order, public safety and public health). 13

these general norms concerning the freedom of movement, provided 
for in the treaty of rome, were specified and interpreted by subsequent 
European Communities secondary law and CJEC case law.

some specific rights were progressively recognized to workers citizens of 
other Member states in the host Member state by EC secondary legislation, 
in order to guarantee them the same treatment of national workers. Among 
them, the same social and tax advantages as national workers as well as 
the same rights to access to vocational schools and retraining centers 14 and 
in matters of housing, including the right to be inserted in the housing lists 
eventually existing. 15

Moreover, a close examination of this case law shows how, generally 
speaking, these rights had to be interpreted extensively. 16

12 Morviducci, I diritti dei cittadini europei, 98, points out that in the economical view 
that marked the European Communities persons were relevant only if referable to pro-
ductive factors just as goods and capital, and their possibility of free movement was not 
just a right, but it aimed at the building of a market without borders that could guarantee 
economic growth in a situation of gradual liberalization.

13 see article 56 of the treaty of rome.
14 see article 7 of regulation (EEC) No 1612/68 of the Council of 15 october 1968 

on freedom of movement for workers within the Community. this regulation has been 
repealed by regulation (Eu) No 492/2011 of the European parliament and of the Council 
of 5 April 2011, but on the point nothing has changed (see article 7 of regulation (Eu) 
No 492/2011).

15 Article 9 of regulation (EEC) No. 1612/68 cit. confirmed by article 9 of regulation 
(Eu) No 492/2011 cit.

16 on the same treatment in the field of social and tax advantages see, inter alia, 
Case 32/75 Cristini; Case 65/81 Reina; Case C-111/91 Commission vs Luxembourg; Case 
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After stating that a restrictive interpretation of the words “social 
advantages” in article 7(2) of regulation (EEC) No 1612/68 is not admis-
sible, the Court made clear that the advantages which the said regulation 
extends to migrant workers nationals of other Member states correspond 
to all those to which national workers are entitled to, not on the basis 
of a job contract, but rather on their objective status as workers or just 
on their residence on the territory of the Member state. 17 the Court 
also made clear that extending these advantages would have facilitated 
the exercise of their freedom of movement within the EC. 18 In another 
judgment, it also pointed out that, according to the fifth recital of the 
preamble to regulation No 1612/68 (which states that equality of treat-
ment between domestic workers and workers nationals of other Member 
states must be guaranteed de facto and de jure), article 7 of regulation 
(EEC) No 1612/68 must be interpreted in the sense that it forbids dis-
crimination on grounds of nationality, not only when it is overt, but all 
kind of forms of discrimination (albeit covert) which bring to the same 
results. 19

In particular, the Court made clear that the rights enshrined in article 7(2) 
of regulation No 1612/68 mean that workers nationals of other Member 
states have a large number of specific rights 20 (as long as workers nation-
als of the host Member state have those rights in the same circumstances), 
such as: fares reduction cards issued by a national railway authority to large 
families; 21 interest-free loans granted on childbirth by a credit institution 
incorporated under public law, on the basis of guidelines and with finan-
cial assistance from the state, to families with a low income with a view to 
stimulating the birth rate; 22 the right to require that criminal proceedings 
against the worker take place in a language other than the language normal-
ly used in proceedings before the court which tries him. 23  Accordingly, the 
obligation for host Member states to confer entitlement to welfare benefits 

C-279/93 Schumacher; Case C-391/97 Gschwind; Case C-87/99 Zurstrassen. on housing 
rights and benefits see, inter alia, Case 305/87 Commission vs Greece. 

17 Case 207/78 Ministère public vs Even, paragraph 22.
18 Ibid.
19 Case 152/73 Sotgiu, paragraph 11: “criteria such as place of origin or residence of a 

worker may, according to circumstances, be tantamount, as regards their practical effect, 
to discrimination on the grounds of nationality, such as is prohibited”.

20 see Massimo Condinanzi, Alessandra lang and bruno Nascimbene, Cittadinanza 
dell’Unione e libera circolazione delle persone (Milano: giuffrè, 2003), 90.

21 Case 32/75 Cristini, paragraph 19.
22 Case 65/81 Reina, paragraph 18.
23 Case 137/84 Mutsch, paragraph 18.
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to (some) nationals of other Member states was not born as a consequence 
of a general principle of solidarity between nationals of a host Member 
state and nationals of other Member states, but rather as a simple corollary 
of the free movement of workers.

there is a clear link between the scope of equal treatment enjoyed by 
Community nationals and their engagement in economic activity in the host 
Member state. 24

given the nexus existing between solidarity and community, the entitle-
ment of an individual to welfare support depends basically on his right to 
claim membership of a specific solidaristic community. 25 As scholars point 
out, in general, two are considered the arguments to use in order to claim 
such a membership: either nationality or economic contribution. 26

In this first phase, the entitlement to social benefits of nationals of other 
Member states in the host Member state was essentially based on this sec-
ond criterion, i.e. economic contribution. 

this is not surprising since that, if it is true that membership of a soli-
daristic community is often and mostly a matter of nationality, 27 it is also 
true that it is easier to accept as members of a given solidaristic community 
those who, not being nationals, give all the same an economic contribution 
to public resources. And that is what migrant workers nationals of other 
Member states actually do in the host Member state.

2.2. Workers’ family members

the sole category of economically inactive citizens of a Member state 
that were admitted to a freedom of establishment in other Member states in 
this first period (i.e. before Eu citizenship) were workers’ family members.

Already article 10(1) of regulation No 1612/68 granted the spouse of a 
migrant worker citizen of a Member state as well as their descendants (if 
under the age of 21 years 28 or dependent) and the dependent relatives in 

24 see, among others, o. golynker, “Jobseekers’ rights in the European union: chal-
lenges of changing the paradigm of social solidarity”, European Law Review 30 (2005), 115.

25 Dougan and spaventa, “New Models of social solidarity”, 184.
26 Ibid. see also, inter alia, s. giubboni, “un certo grado di solidarietà. libera circo-

lazione delle persone e accesso al welfare nella giurisprudenza della Corte di giustizia Ce”, 
Rivista del Diritto della Sicurezza Sociale 8 (2008), 27.

27 In this sense see also Dougan and spaventa, “New Models of social solidarity”, 185.
28 According to critical commentators, “the norm obviously contradicts with the gener-

alized idea that one becomes of legal age when turning eighteen”; Condinanzi, lang and 
Nascimbene, Cittadinanza dell’Unione, 79, footnote 32.
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the ascending line of one of them the right to install themselves with him in 
the territory of the host Member state. the admission of other members of 
the family depending on the worker or living under his roof in the country 
where he comes from had also to be facilitated. 29

the CJEC interpreted these provisions extensively. Although it ruled 
that in principle 30 the word spouse refers only to formally married cou-
ples, 31 it also made clear that – in order not to infringe the principle of non-
discrimination in reason of nationality enshrined in articles 7 and 48 of the 
treaty – if a Member state allowed residence in its territory to the unmar-
ried companions of its nationals, then the same provisions would have to be 
applied even to migrant workers nationals of other Member states. 32

the Court specified also that the spouse could keep the right to reside 
until the competent authority has formally ended the marital relationship. 33

Although these subjects, strictly speaking, do not give a direct economic 
contribution to public resources of the host country, they are entitled to 
welfare benefits.

this is the first exception to the principle that limits the attribution of 
social assistance in the host state strictly to individuals who can claim mem-
bership of the solidaristic community on the basis either of nationality or of 
economic contribution, at least apparently. but workers’ family members 
depend economically from workers by definition unless they are workers 
themselves (in which case they would be covered by this status). It could 
be argued that, in a sense, they are considered by EC law as a kind of 
“extension” of workers. the mere fact that workers do contribute to the 
welfare system of the host Member state can justify their family members’ 
participation to that solidaristic community, since they contribute indirectly 
(i.e. through the contribution of the worker they depend from) to the said 
welfare system of the host Member state.

29 Article 10 (2) of regulation (EEC) No. 1612/68 cit.
30 or, rather, “In the absence of any indication of a general social development which 

would justify a broad construction, and in the absence of any indication to the contrary in 
the regulation”; Case 59/85 Reed, paragraph 15.

31 Ibid. this means that: “Article 10 (1) of regulation No 1612/68 cannot be interpreted 
as meaning that the companion, in a stable relationship, of a worker who is a national of 
a Member state and is employed in the territory of another Member state must in cer-
tain circumstances be treated as his “spouse” for the purposes of that provision”; ibid., 
paragraph 16. 

32 Ibid., paragraph 30.
33 Case 267/83 Diatta, paragraph 20. which means that the right to reside is not 

canceled by the fact that “the spouses live separately, even where they intend to divorce 
at a later date”; ibid.
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2.3. Work seekers and workers no longer in employment

All this is confirmed by the limits to the free movement of other catego-
ries of nationals of Member states, different from actual workers. limits 
rooted, as we will see, on the fear of putting the social welfare of the host 
states under too much pressure.

the first category to be considered are job seekers. According to article 
48 of the tEEC, the freedom of movement for workers entails also the right 
to accept offers of employment actually made and to move freely within the 
territory of Member states for this purpose. the provision was interpreted 
broadly by the CJEC, 34 which considered the right to move and stay in the 
territory of other Member states in order to seek for a job as part of the 
freedom of movement for workers, 35 including also the right to be given 
enough time to get to know the job offers corresponding to their occupa-
tional qualifications and, eventually, take action in order to be engaged. 36 

that said, it must be recalled that on the other hand, according to the 
Court’s case law, in this first period work seekers were not entitled to social 
assistance 37. scholars have argued that this position of the Court might 
be influenced by the fear of the possible impact on the welfare systems of 
Member states. 38 

the need to avoid an unreasonable burden on the public finances of 
the host Member state has actually been repeatedly considered a general 
limit to the freedom of movement and establishment of economically inac-
tive citizens of other Member states. this is clearly mentioned in the eight 
recital of the preamble to Council Directive 90/364/EEC of 28 June 1990 
on the right of residence, which is the first EEC legislative act extending the 
right of residence to economically inactive individuals. According to article 
1 of this Directive, the right of residence in a Member state is accorded 
to nationals of other Member states only if they are covered by sickness 

34 since “freedom of movement for workers forms one of the foundations of the Com-
munity and, consequently, the provisions laying down that freedom must be given a broad 
interpretation”; Case C-292/89 Antonissen, paragraph 11.

35 Ibid., paragraph 13.
36 Ibid., paragraph 16.
37 “those who move in search of employment qualify for equal treatment only as regards 

access to employment”, since “the equal treatment with regard to social and tax advan-
tages… operates only for the benefit of workers and does not apply to nationals of Member 
states who move in search of employment”; Case 316/85 Lebon, paragraphs 26 and 27.

38 see, among others, golynker, “Jobseekers’ rights in the European union”, 112; 
Condinanzi, lang and Nascimbene, Cittadinanza dell’Unione, 85; Morviducci, I diritti dei 
cittadini europei, 105. 
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insurance and if, in the light of their resources, there is no risk that they will 
become, during their residence, a burden on the welfare system of the host 
Member state. 39

basically, to obtain residence, nationals of other Member states have to 
demonstrate economic self-sufficiency. In the words of a critical commenta-
tor, they have “to pass a sort of reverse means test (or affluence test)”. 40

the same approach of this general directive on residence 41 is shared 
by the specific Council Directives 90/365/EEC and 90/366/EEC, 42 both 
of 28 June 1990, on the right of residence respectively for employees and 
self-employed persons who have ceased their occupational activity and for 
students. In the first case the alternative requirements are: an invalidity or 
early retirement pension; old age benefits; a pension related to an indus-
trial accident or disease; a sufficient amount of money to avoid becoming 
a burden on the social security system of the host Member state during 
the period of residence. 43 In the second case, besides sufficient resources 
to avoid becoming a burden on the social assistance system of the host 
Member state, the requirement is that students are enrolled in a recognized 
educational institution in order to follow a course. 44 In both cases, exactly 
as for subjects covered by Directive 90/364/EEC, a medical insurance cov-
ering all risks in the host Member state is needed.

the bottom idea is clear: an economically inactive national of a Member 
state can move to another Member state as long as he doesn’t become a 
burden on the welfare system of the host Member state. 45

39 In the article is also specified that: “the resources referred to in the first subparagraph 
shall be deemed sufficient where they are higher than the level of resources below which 
the host Member state may grant social assistance to its nationals, taking into account the 
personal circumstances of the applicant and, where appropriate, the personal circumstances 
of persons admitted pursuant to paragraph 2. where the second subparagraph cannot be 
applied in a Member state, the resources of the applicant shall be deemed sufficient if they are 
higher than the level of the minimum social security pension paid by the host Member state”.

40 Ferrera, “towards an ‘open’ social Citizenship?”, 31.
41 Defined a “catch all instrument” by C. tomuschat, “Case C-85/96, María Martínez 

Sala v. Freistaat Bayern, Judgement of 12 May 1998, Full Court. [1998] ECr I-2691”, 
Common Market Law Review 37 (2000), 454. 

42 Directive 90/366/EEC was actually annulled by the Court of Justice with its judge-
ment of 7 July 1992 in case C-295/90 and then substituted by Council Directive 93/96/
EEC of 29 october 1993.

43 see article 1 of Council Directive 90/365/EEC.
44 see article 1 of Council Directive 90/366/EEC and then article 1 of Council Direc-

tive 93/96/EEC.
45 In this sense see also tomuschat, “Case C-85/96, María Martínez Sala v. Freistaat 

Bayern”, 454. 
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the possibility to restrict the period of residence of a worker citizen of 
another Member state who is no longer in employment in order to avoid 
him relying on the social assistance system of the Member state of residence 
had actually already been provided for by Council Directive 68/360/EEC. 
Although according to the first paragraph of its article 7 the host state 
could not withdraw a residence permit from a worker citizen of another 
Member state only because he was no longer in employment, when the 
worker had been unemployed for more than twelve consecutive months the 
period of residence could be restricted (but not to less than twelve months) 
when the residence permit was renewed for the first time.

3. The impact of EU citizenship: towards a European solidarity based 
on citizenship?

A system as the one described above, where only the economically active 
migrant nationals of Member states are entitled to social assistance in the 
host Member state, creates a double regime of the freedom of establish-
ment. According to critical commentators such a double regime is unfair, 
since it is based on unequal treatment between a specific group of citizens 
(namely workers) – who are entitled to a full access to the welfare systems 
of the host Member states in reason of their contribution to the economic 
development of the said state – and the other citizens, the ones economi-
cally inactive, who are basically excluded from the possibility of a cross-
border access to national social solidarity. 46

this point of view cannot be fully understood unless the impact of Eu 
citizenship is considered. As written above, in general, the entitlement of 
an individual to welfare support is based either on nationality or on eco-
nomic contribution and, before the treaty of Maastricht, in Eu law, the 
entitlement to social benefits of nationals of other Member states in the 
host Member state was basically based on the criterion of economic con-
tribution.

the question is if the establishment of Eu citizenship has actually lead 
to the substitution of this criterion of economic contribution with the crite-
rion of “nationality” lato sensu (i.e., of citizenship).

46 giubboni, “un certo grado di solidarietà”, 25. the author follows pointing out that it 
is a logic nearer to that of poor laws, which is not the one described by Marshall as typical 
of modern social citizenship and that the directive seemed inspired to a Victorian ethics 
just updated to the new European dimension; ibid. In the same sense see also rossolini, 
“l’assistenza sociale ai cittadini europei migranti”, 126.
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3.1. The Treaty of Maastricht and subsequent case law: more than solidar-
ity based on economic contribution?

the conservative approach of the three directives that have established 
general freedom of movement for all citizens of the union mentioned above 
was apparently confirmed (or rather “constitutionalized”) 47 by the trea-
ty of Maastricht that established the citizenship of the European union. 
paragraph 1 of article 18 of the tEC submits the freedom of movement 
and establishment of the Eu citizens to the limitations and conditions pre-
scribed in Eu primary and secondary legislation. this provision has been 
interpreted as a confirmation and legitimation a posteriori of the limitations 
and conditions imposed by the directives mentioned above. 48

the newborn union citizenship, though, extending the right of move-
ment and establishment, had changed the general picture. 49 this new situ-
ation found a response in the case law of the Court of Justice. 50 

the first relevant decision in this sense is the one in case Martínez 
Sala, 51 a spanish national who could be considered a long-term resident 
in another Member state, since she had spent most of her life in germany. 
the Court ruled that a citizen of a Member state lawfully residing in the 
territory of the host Member state comes within the personal scope of 
the treaty provisions on Eu citizenship. 52 In consequence, he (or she, as 
it actually was in the case Martínez Sala) can rely on the right of non-dis-
crimination in reason of nationality, provided for in article 12 tEC (now 
article 18 of the tFEu), in all situations which fall within the scope ratione 
materiae of Eu law, since he can rely on all the rights which paragraph 2 of 
article 17 of the tEC (now article 20 of the tFEu) attaches to the status 
of union citizen. 53

Moreover, the Court does not evaluate the lawfulness of the residence of 
the migrant Eu citizen on the basis of Eu law. on the contrary, it consid-
ers only that Miss Martínez sala was lawfully resident in germany although 
in the specific case this depended on domestic immigration rules (which 

47 tomuschat, “Case C-85/96, María Martínez Sala vs Freistaat Bayern”, 454. 
48 In this sense see, inter alios, Dougan and spaventa, “New Models of social solidar-

ity”, 192; Morviducci, I diritti dei cittadini europei, 107.
49 see Morviducci, I diritti dei cittadini europei, 106.
50 According to an enthusiastic commentator, this CJEu response allowed to overcome 

“each heritage vaguely Victorian and explicitly based on market of the new-born union 
citizenship”; giubboni, “un certo grado di solidarietà”, 27.

51 Case C-85/96 Martínez Sala.
52 Ibid., paragraph 61.
53 Ibid., paragraph 62. 
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derived anyway from an international source, specifically the European 
Convention on social and Medical Assistance adopted by the Council of 
Europe on 11 December 1953 and in force since 1956 in germany and 
since 1983 in spain).

some scholars have interpreted this in the sense that it allows to over-
come (at least partially) the limitations and conditions on the freedom of 
movement for economically inactive Eu citizens contained in article 18 of 
the tEC (now article 21 of the tFEu), when applying the principle of 
non-discrimination on grounds of nationality enshrined in article 12 of the 
tEC. 54 It has been acutely pointed out that, according to this reasoning, if 
lawful residence becomes detached from the conditions to obtain the right 
of residence, then the conditional nature of the right of residence under 
current article 21 of the tFEu is neutralised by the right to equal treatment 
currently enshrined in article 18 of the tFEu. 55

A commentator argues that the justification of this full equal treatment 
between long-term residents and nationals of the host state lies in the fact 
that these migrant union citizens are fully assimilated into the community 
of the host state, since they have legally resided in the host state for many 
years. 56 According to this thesis, the full equal treatment is substantially 
based, for analogy, on the principle of national solidarity, assuming that 
long-term residence is equivalent to nationality.

Another important decision of the CJEu is the one in the case Grzel-
czyk. 57 Not only the principle – already stated in Martínez Sala, that an 
union citizen, lawfully residing in the territory of a host Member, can rely 
on the right not to suffer discrimination on grounds of nationality within 
the scope of application ratione materiae of the treaty, laid down in its 
article 12 of the tEC (now article 18 of the tFEu) – was repeated. other 
principles were also upheld. the first one is that all Eu citizens who find 
themselves in the same situation are entitled to the same treatment in law, 
since the fundamental status of nationals of the Member states is destined 
to be union citizenship rather than domestic citizenship, although this 
right is limited by specific express exceptions. 58

the second is that the three Directives on the freedom of movement 
mentioned above (namely Directives 90/364, 90/365 and 93/96) recognize 

54 In this sense see giubboni, “un certo grado di solidarietà”, 28.
55  golynker “Jobseekers’ rights in the European union”, 120.
56 see Catherine barnard, “Eu Citizenship and the principle of solidarity”, in Social 

Welfare and the EU Law, eds. Michael Dougan and Eleanor spaventa (oxford and port-
land: hart, 2005), 166.

57 Case C-184/99 Grzelczyk.
58 Ibid., paragraph 31.
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“a certain degree of financial solidarity between nationals of a host Member 
state and nationals of other Member states”. 59

solidarity between nationals of different Member states is expressly 
mentioned. Not full solidarity, though, only a “certain degree” of it. the 
reason is, as usual, the desire to avoid the risk of an unreasonable burden on 
the public finances of the host Member state. that is why the host Member 
state can limit its solidarity towards migrant Eu citizens’ ratione temporis. 60

the judgment of the Court of Justice in the case Baumbast is considered 
fundamental in order to complete the reasoning of Martínez Sala 61 and 
Grzelczyk. 62

According to the Court, every union citizen can rely on his directly 
effective right to reside within the territory of the Member states under 
a specific provision of EC primary law, namely paragraph 1 of article 18 
of the tEC 63. Although this right must be interpreted in the light of the 
limitations and conditions laid down by EC primary and secondary law 64 
(and, in the specific case, by Directive 90/364), the application of these 
limitations and conditions is “obviously” 65 subject to judicial review 66, in 
particular in order to verify their accordance with the general principles 
of Eu law and specifically the principle of proportionality. 67

the principle of non-discrimination on grounds of nationality within the 
scope of the application ratione materiae of the treaty between all citizens 
of the union, prescribed in article 12 of the tEC and recalled by the above 

59 Ibid., paragraph 44. As a commentator writes, this is a “strong statement of principle”; 
giubboni, “un certo grado di solidarietà”, 35.

60 In the words of the Court: “particularly if the difficulties which a beneficiary of the 
right of residence encounters are temporary”; Case C-184/99 Grzelczyk, paragraph 44.

61 see giubboni, “un certo grado di solidarietà”, 30.
62 see barnard, “Eu Citizenship and the principle of solidarity”, 170. 
63 Case C-413/99 Baumbast, paragraph 84: “As regards, in particular, the right to reside 

within the territory of the Member states under article 18(1) EC, that right is conferred 
directly on every citizen of the union by a clear and precise provision of the EC treaty. 
purely as a national of a Member state, and consequently a citizen of the union, Mr 
baumbast therefore has the right to rely on article 18(1) EC”. 

64 Case C-413/99 Baumbast, paragraph 85.
65 giubboni, “un certo grado di solidarietà”, 30.
66 Case C-413/99 Baumbast, paragraph 86.
67 Case C-413/99 Baumbast, paragraph 91. In the specific case the Court concluded that, 

in the light of the said principles “to refuse to allow Mr baumbast to exercise the right of 
residence which is conferred on him by article 18(1) EC by virtue of the application of the 
provisions of Directive 90/364 on the ground that his sickness insurance does not cover the 
emergency treatment given in the host Member state would amount to a disproportionate 
interference with the exercise of that right”; ibid., paragraph 93. 
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mentioned Court’s case law means also that – if on one hand a Member 
state can decide to accord the right of residence to an economically inactive 
migrant union citizen only if he demonstrates economic self-sufficiency- on 
the other, once he has been granted the residence permit, he is entitled to a 
welfare benefit such as the “minimex” 68 under article 12 of the tEC, since 
he cannot be discriminated by reason of nationality. 69 

In such a situation, though, Eu law allows the host Member state to 
take the view that a national of another Member state who has recourse 
to social assistance no longer fulfils the conditions of his right of residence 
and, if appropriate, to take measures, within the limits imposed by Eu law, 
for the removal of that national (although such a removal cannot be the 
automatic consequence of the said recourse to the host Member state’s 
social assistance system, as already stated in Grzelczyk). 70

the application of the principle that an union citizen lawfully residing 
in the territory of a host Member state can rely on the right not to suffer dis-
crimination in reason of nationality within the scope of application ratione 
materiae of the treaty, laid down in its article 12, has brought the Court to 
conclude that – since the said principle forbids discrimination on grounds 
of nationality, not only when it is overt, but all kind of forms of discrimi-
nation (albeit covert) which bring to the same results 71 – in principle, the 
right to assistance (whether in the form of subsidized loans or of grants) of 
students lawfully resident in the host Member state provided to cover their 
maintenance costs cannot be denied to nationals of other Member states.

the CJEu, though, has limited the scope of such a statement. It has rec-
ognised that – notwithstanding the existence of a certain degree of financial 
solidarity 72– a Member state, in order to avoid an unreasonable burden 
for its welfare system, 73 may decide that the sole students entitled to these 
benefits are those who have a genuine link with the host Member state, 74 a 
degree of integration that can consist in having resided in the host Member 
state for a certain time period. 75

this Court of Justice’s union citizenship-based approach has also 
involved job seekers.

68 the minimex being the name in belgium of the minimum subsistence allowance.
69 Case C-456/02 Trojani, paragraphs 40 and 46.
70 Case C-184/99 Grzelczyk, paragraph 43.
71 Case C-209/03 Bidar, paragraphs 49-54.
72 Case C-209/03 Bidar, paragraph 56.
73 Ibid.
74 Ibid., paragraph 57.
75 Ibid., paragraph 59.
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As described above, previously Member states citizens who moved to 
another Member state in order to find a job were entitled for equal treat-
ment with nationals of the host Member state only with regard to access to 
employment, but not to social and tax advantages, as the Court had ruled 
in Lebon 76. this decision, though, was overruled in 2004 in the Collins 
case, 77 where the Court extended the application of the principle of non-
discrimination as stated in Grzelczyk (which is that since the fundamental 
status of nationals of the Member states is destined to be union citizen-
ship rather than domestic citizenship, in principle, all union citizens who 
are in the same situation have the right to enjoy the same treatment in law, 
although this right is subject to such exceptions as are expressly provided 
for 78) to work seekers. 79

this case, though, presents a relevant difference with Martínez Sala, 
Grzelczyk and Baumbast. As a matter of fact, Mr. Collins (who had a dual 
Irish and American nationality) had just arrived in the united kingdom 
when he applied for a social benefit (specifically a job seeker’s allowance). 
he was a so-called “new arrival”, while Miss Martínez sala on one hand 
and Mr. grzelczyk and Mr. baumbast on the other could be considered 
respectively long-term and medium-term residents.

Accordingly the Court, with a focus to balancing the right to freedom 
of movement of persons with the interests of Member states in respect of 
the national welfare state, considered that – although the habitual residence 
requirement in principle disadvantages migrant Eu citizens, since it can be 
met more easily by the host state own nationals 80 – it can be justified if this 
requirement is not influenced by the nationality of the persons affected and 
proportioned with the aim of national law. 81

this is the case when domestic law requires a genuine link between 
the applicant for a social benefit and the host Member state employment 
market 82. In the specific situation, this genuine link consisted in a genuine 
job search in the host Member state employment market for a reasonable 

76 Case 316/85 Lebon, paragraphs 26 and 27.
77 Case 138/02 Collins.
78 Ibid., paragraph 61.
79 Ibid., paragraph 64.
80 Ibid., paragraph 65.
81 Ibid., paragraph 66.
82 “the Court has already held that it is legitimate for the national legislature to wish to 

ensure that there is a genuine link between an applicant for an allowance in the nature of a social 
advantage within the meaning of article 7(2) of regulation No 1612/68 and the geographic 
employment market in question (see, in the context of the grant of tideover allowances to 
young persons seeking their first job, D’hoop, cited above, paragraph 38)”; ibid., paragraph 67.
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period by the person involved 83. More generally, according to this Court’s 
case law, a residence requirement has to satisfy the proportionality test, 
which means that: a) it must be based on clear criteria known in advance; 
b) judicial redress must be available and c) the period of residence required 
must not be longer than what is needed by national authorities in order to 
verify that the person concerned is genuinely seeking work in the employ-
ment market of the host Member state. 84

scholars are not unanimous on the actual impact of union citizenship 
on the entitlement of migrant nationals of a Member state to social assis-
tance in the host Member state as it emerges by this Court’s case law.

while according to some the scope of application of the principle of 
non-discrimination to economically inactive migrant Eu citizens legally 
residing in another Member state has been considerably extended 85 others 
argue that the process has been “taken slowly” by the Court. 86

In conclusion, although the Court has actually made use of union citi-
zenship in order to facilitate freedom of movement and establishment with-
in the Eu, it did not get to the point of considering economically inactive 
migrant Eu citizens entitled to unconditional access to the social assistance 
of the host Member state. 

3.2. Directive 2004/38: a variable solidarity ratione temporis

on 29 April 2004 the European parliament and the Council adopted 
Directive 2004/38/EC which, being dedicated to the right of citizens of the 
union and their family members to move and reside freely within the terri-
tory of the Member states, contains also specific provisions about the social 
rights of migrant union citizens.

this Directive builds up a new regime on free movement for Eu citi-

83 Ibid., paragraph 70.
84 Ibid., paragraph 72.
85 In this sense see, among others, golynker, “Jobseekers’ rights in the European union”, 

115; Morviducci, I diritti dei cittadini europei, 109. 
86 see barnard, “Eu Citizenship and the principle of solidarity”, 174-175. As a commen-

tator points out, this case law is inspired by the principle of promoting European citizens’ 
freedom of movement and establishment and it could have obviously been in conflict with 
the Member states’ need to protect their finances from a possible social tourism. this need 
was recognized as legitimate by the Court but only if mitigated by the financial solidarity the 
states were asked for, and within the limits that the recognition of the right to establishment 
or the granting of aids don’t become an unreasonable burden that can produce consequences 
on the global level of the aid that can be granted by that state. see Morviducci, I diritti dei 
cittadini europei, 111.



The Entitlement of Migrant Union Citizens to Social Assistance in the Host Member State     67

zens, repealing the three directives which had established general free-
dom of movement for all citizens of the union mentioned above (namely 
Directives 90/364/EEC, 90/365/EEC and 93/96/EEC 87) and in a sense, 
adapting Eu secondary legislation to what the Court’s case law had 
broadly anticipated.

to understand the approach of the Directive on Citizens’ rights to 
migrant Eu citizens’ social assistance it is important to consider that it 
divides them in three different groups. the first one (mentioned in article 
6) is made of all the union citizens who, by holding a valid identity card or 
passport, have the right to reside in another Member state for a maximum 
period of three months. they have been defined “temporary visitors”, or 
“new arrivals”. In case of job seekers the three months period is extended 
until they can prove their possibility of finding a job. 88 

the express attribution, for the first time, of the status of residents in the 
host Member state to temporary visitors by Eu secondary legislation has been 
considered a confirmation of the Court’s case law that had stated the applica-
bility to them, ratione personae, of article 18 tEC, based on their freedom of 
movement and establishment within the union. 89 In the light of articles 14(1) 
and 24(2) of Directive 2004/38/EC, though, the entitlement of these new 
arrivals to welfare benefits in the host Member state is strongly limited, up to 
the point that it can be non-existent. According to article 14(1), Eu citizens 
(but also their family members) 90 have the right to reside in another Member 
state under article 6 inasmuch as they don’t become an unreasonable burden. 
Article 24(2) is even more explicit, since it provides that during the first three 
months of residence (or during the eventually longer period in case of work 
seekers) the host Member state is not obliged to accord social assistance. 

scholars are not unanimous in the appraisal of these limits to the enti-
tlement to social rights of the union citizens who have recently arrived 
in the host Member state. while some consider them justified in reason 
of the substantially non-existent solidarity between them and nationals of 
the host Member state, 91 others lament the impossibility to progress in 

87 see article 38 of Directive 2004/38/EC.
88 see article 14 (4) (b) of Directive 2004/38/EC. this has been considered an “avan-

cée” since “la situation spécifique des demandeurs d’emploi a été prise en compte par la 
nouvelle directive, qui consacre alors la jurisprudence Antonissen”; A. Iliopoulou, “le 
nouveau droit de séjour des citoyens de l’union et des membres de leur famille: la directive 
2004/38/CE”, Revue du Droit de l’Union Européenne 3 (2004), 538.

89 Ibid.
90 on the notion of union citizens’ family members in Directive 2004/38/EC see, inter 

alios, Morviducci, I diritti dei cittadini europei, 136.
91 or rather, in the words of the author, “the virtual absence of solidarity between the 
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this field due to Member states’ worries about social tourism. 92 
the second and third category of migrant union citizens in the Direc-

tive on Citizens’ rights are two sub-groups of citizens who have the right of 
residence on the territory of another Member state for a period of longer 
than three months, as provided for by article 7 of the Directive.

According to this provision, they must either be workers or self-
employed persons in the host state or, if they are economically inactive 
or students, have sufficient resources for themselves and their family 
members not to become a burden on the social assistance system of the 
host Member state during their period of residence and have compre-
hensive sickness insurance cover in the host Member state. the same 
right is enjoyed by their family members, regardless of the fact that they 
are union citizens themselves or not and, as a general rule, also in case of 
the union citizen’s death or departure from the host Member state 93 as 
well as divorce, annulment of marriage or termination of the registered 
partnership. 94

newly arrived migrant and the resident”; barnard, “Eu Citizenship and the principle of 
solidarity”, 166.

92 Iliopoulou, “le nouveau droit de séjour des citoyens de l’union et des membres de 
leur famille”, 537.

93 “Article 12. retention of the right of residence by family members in the event of 
death or departure of the union citizen 1. without prejudice to the second subparagraph, 
the union citizen’s death or departure from the host Member state shall not affect the 
right of residence of his/her family members who are nationals of a Member state. 
before acquiring the right of permanent residence, the persons concerned must meet the 
conditions laid down in points (a), (b), (c) or (d) of article 7(1). 2. without prejudice to 
the second subparagraph, the union citizen’s death shall not entail loss of the right of 
residence of his/her family members who are not nationals of a Member state and who 
have been residing in the host Member state as family members for at least one year 
before the union citizen’s death. before acquiring the right of permanent residence, the 
right of residence of the persons concerned shall remain subject to the requirement that 
they are able to show that they are workers or self-employed persons or that they have 
sufficient resources for themselves and their family members not to become a burden on 
the social assistance system of the host Member state during their period of residence and 
have comprehensive sickness insurance cover in the host Member state, or that they are 
members of the family, already constituted in the host Member state, of a person satisfying 
these requirements. “sufficient resources” shall be as defined in article 8(4). such family 
members shall retain their right of residence exclusively on a personal basis. 3. the union 
citizen’s departure from the host Member state or his/her death shall not entail loss of 
the right of residence of his/her children or of the parent who has actual custody of the 
children, irrespective of nationality, if the children reside in the host Member state and 
are enrolled at an educational establishment, for the purpose of studying there, until the 
completion of their studies”.

94 “Article 13. retention of the right of residence by family members in the event 
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pursuant to article 24 of the Directive, these persons (defined “medium-
term residents”), being lawfully resident in the host Member state, enjoy 
equal treatment with nationals. the host state, however, is not obliged to 
grant them students’ maintenance in the form of grants or loans.

According to article 16 of the Directive, these migrant union citizens (as 
well as their family members who are not nationals of a Member state and 
have legally resided with the union citizen in the host Member state for a 
continuous period of five years), when residing legally in the host Member 
state for a continuous 95 period of five years, obtain the right of permanent 
residence. this right shall be lost solely in case of absence from the said 
state for a period exceeding two years at a time.

of divorce, annulment of marriage or termination of registered partnership. 1. without 
prejudice to the second subparagraph, divorce, annulment of the union citizen’s marriage 
or termination of his/her registered partnership, as referred to in point 2(b) of article 2 
shall not affect the right of residence of his/her family members who are nationals of a 
Member state. before acquiring the right of permanent residence, the persons concerned 
must meet the conditions laid down in points (a), (b), (c) or (d) of article 7(1). 2. without 
prejudice to the second subparagraph, divorce, annulment of marriage or termination of 
the registered partnership referred to in point 2(b) of article 2 shall not entail loss of the 
right of residence of a union citizen’s family members who are not nationals of a Member 
state where: (a) prior to initiation of the divorce or annulment proceedings or termination 
of the registered partnership referred to in point 2(b) of article 2, the marriage or registered 
partnership has lasted at least three years, including one year in the host Member state; or 
(b) by agreement between the spouses or the partners referred to in point 2(b) of article 
2 or by court order, the spouse or partner who is not a national of a Member state has 
custody of the union citizen’s children; or (c) this is warranted by particularly difficult 
circumstances, such as having been a victim of domestic violence while the marriage or 
registered partnership was subsisting; or (d) by agreement between the spouses or partners 
referred to in point 2(b) of article 2 or by court order, the spouse or partner who is not 
a national of a Member state has the right of access to a minor child, provided that the 
court has ruled that such access must be in the host Member state, and for as long as is 
required. before acquiring the right of permanent residence, the right of residence of the 
persons concerned shall remain subject to the requirement that they are able to show that 
they are workers or self-employed persons or that they have sufficient resources for them-
selves and their family members not to become a burden on the social assistance system of 
the host Member state during their period of residence and have comprehensive sickness 
insurance cover in the host Member state, or that they are members of the family, already 
constituted in the host Member state, of a person satisfying these requirements. ‘sufficient 
resources’ shall be as defined in article 8(4). such family members shall retain their right 
of residence exclusively on personal basis”. 

95 “Continuity of residence shall not be affected by temporary absences not exceeding 
a total of six months a year, or by absences of a longer duration for compulsory military 
service, or by one absence of a maximum of 12 consecutive months for important reasons 
such as pregnancy and childbirth, serious illness, study or vocational training, or a posting 
in another Member state or a third country”; article 16, paragraph 3. 
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this rule regards in principle all the citizens of the union. 96 As perma-
nent residents, they enjoy full equal treatment with nationals, meaning that 
they can enjoy also maintenance aid for studies, consisting in student grants 
or student loans.

It has been argued that this full equal treatment for permanent residents 
is basically founded on the principle of national solidarity, considering that 
long-term residence creates a common identity similar to the one exist-
ing among individuals sharing the same nationality, 97 while the equality 
between nationals and medium-term residents would be based on transna-
tional solidarity. 98

According to a commentator, this right of permanent residence has been 
conceived as a true instrument of insertion in the society of the host Mem-
ber state and its adoption underlines the new dimension of freedom of 
movement and gives body to the notion of union citizenship. 99

3.3. The limits of solidarity based on “nationality”: which economically 
inactive migrant Union citizens are entitled to welfare benefit in the 
host Member State?

Although through Directive 2004/38 what the Court’s case law had 
anticipated was substantially collected in a normative text, not all the prob-
lems related to the entitlement to social benefits in the host Member state 
by migrant Eu citizens have been solved.

given to its formulation, a particularly arguable disposition is its arti-
cle 24.

some commentators believe that the regulation of maintenance aid for 

96 on the difficulties faced to get to this solution, see Iliopoulou, “le nouveau droit de 
séjour des citoyens de l’union et des membres de leur famille”, 541. 

97 see barnard, “Eu Citizenship and the principle of solidarity”, 166.
98 Intended as “solidarity between nationals and migrants”; ibid.
99 Iliopoulou, “le nouveau droit de séjour des citoyens de l’union et des membres 

de leur famille”, 540. the author considers that after five years of continuous residence 
the right of establishment no longer depends on economic factors – such as the status 
of workers (or self-employed persons) or sufficient resources and a comprehensive sick-
ness insurance cover- and economic considerations give way to human and social ones, 
since the establishment of citizenship entails that, after the expiry of a certain period 
of time, the aim of integration asserts itself on financial worries of states and the right 
of establishment is freed from all economic considerations, because the interest of the 
person to remain in the place where he/she has established personal relationships pre-
vails on the interest of the state not to take on the financial burden that the migrant 
eventually represents; ibid.
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studies under paragraph 2 of this article could maybe be compatible with 
what the Court had stated in Grzelkzyk, but not with what it asserted in 
Bidar. 100 Also the derogations concerning work seekers contained in the 
same disposition seem difficult – if not impossible – to conciliate with the 
conclusions adopted in Collins. 101 

other scholars have focused on the problems regarding the general 
derogation to the principle of equal treatment between temporary visitors 
(i.e. all migrant union citizens in the first three months of residence in the 
host Member state) and nationals, enshrined in article 24(2). 102 there is 
more, though: as the subsequent Court’s case law has shown, the problem 
is not only with new arrivals, but also, to a certain extent, with the so-called 
medium-term residents (i.e. those migrant Eu citizens who reside in the 
host Member state for a period longer than three months, but shorter than 
five years) although, actually, to tell the truth, there is not a standing Court’s 
case law on the point.

the first case to consider is Brey, 103 where the CJEu ruled on the deci-
sion by Austrian authorities to refuse an economically inactive german citi-
zen (who had moved to Austria with his wife wishing to settle there on a 
permanent basis) a pension supplement on the ground that, owing to his 
low retirement pension, he did not have sufficient resources to establish his 
lawful residence in Austria.

In its judgment, after recognizing that also Directive 2004/38 envisages 
“a certain degree of financial solidarity” between citizens of a host Mem-
ber state and migrant Eu citizens, especially if their difficulties are tempo-
rary, 104 the Court seems to abandon the criterion of the resources of the 
beneficiary of the right of residence in order to evaluate the eventual unrea-
sonableness of the burden on the social assistance system of the host Mem-
ber state and, in consequence, his entitlement to social benefits. It prefers, 
instead, another, different, criterion, based on deciding if granting the ben-

100 giubboni, “un certo grado di solidarietà”, 50.
101 Ibid.
102 It has been acutely argued that, in the light of previous CJEu case law, Directive 

2004/38 risks not to have solved the problem of the entitlement of temporary visitors to 
social benefits in the host Member state, since “whatever the black-letter terms of article 
24 Directive 2004/38, it will remain open to a temporary resident (i.e. visitor) to argue that 
her/his exclusion from equal treatment as regards social assistance benefits strikes an unfair 
balance between, on the one hand, effective enjoyment of the union citizen’s right to free 
movement and, on the other hand, the Member state’s legitimate interest in protecting its 
welfare system against inequitable claims”; Dougan and spaventa, op. cit., 214.

103 Case 140/12 Brey.
104 Ibid., paragraph 72.
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efit would lay a specific burden on the entire national welfare system, also 
in the light of the personal circumstances of the person involved. 105 there-
fore, if a union citizen receives social assistance from the host Member 
state, this does not automatically mean that he constitutes an unreasonable 
burden on its welfare system. 106

Accordingly, the host state should consider not only the individual bur-
den that the migrant union citizen causes to its welfare system but it should 
also analyze the proportion represented by the total burden of the migrant 
union citizens on its national social assistance system. 107 scholars received 
this conclusion with mixed feelings. while some saluted the Court’s cour-
age, 108 according to other, more critical, commentators the Court had made 
it nearly impossible for a host Member state to prove that granting welfare 
benefits to a migrant union citizen would be an unreasonable burden for 
its social assistance system. 109

the CJEu, though, changed its approach only a few months later, when 
its ruling on the case Dano 110 took scholars by “surprise”. 111

Miss Dano, a romanian citizen, had been living in germany for about 
four years. Although she had a son born in germany (but romanian nation-
al) and the german authorities had issued her with a residence certificate of 
unlimited duration, her knowledge of german language was very limited, 
she had no professional qualifications, had never had a job and did not give 
any proof that she had been seeking for a job. 112 In the light of that, ger-
man authorities refused her and her son the social assistance required (spe-
cifically benefits for job-seekers under the german social Code II or sgb 
II) 113 considering that she had moved to germany not to work, but solely 

105 Ibid., paragraph 64.
106 Ibid., paragraph 75.
107 Verschueren, “Free Movement or benefit tourism”, 171.
108 see, among others, Morviducci, I diritti dei cittadini europei, 120. 
109 In this sense see Verschueren, “Free Movement or benefit tourism”, 179. 
110 Case 333/13 Dano.
111 see rossolini, “l’assistenza sociale ai cittadini europei migranti”, 131.
112 As it has been pointed out, this is “a very particular set of circumstances relating to 

wholly economically-inactive persons”; C.E. o’sullivan, “social Assistance for Econom-
ically-Inactive Citizens within the Eu’s ‘Market state’ Model”, Irish Journal of European 
Law 19 (2016), 69.

113 “the german social assistance system… consists of two basic social benefits. the 
sgb II, which was the contested benefit in both Dano and Alimanovic, provides a basic 
social benefit for job-seekers who have no rights to the usual unemployment benefit scheme 
(grundsicherung für Arbeitsuchende). Additionally, the sgb XII (social Code book 12) 
provides a basic social benefit for jobless people who are not capable of work (sozialhilfe). 
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in order to have access to germany’s social assistance benefits.
this point of view was substantially shared by the Court which, firstly, 

considered the derogation under article 24(2) of Directive 2004/38 to be 
inapplicable, since Miss Dano had been residing in germany for more than 
three months and could not be qualified as a job-seeker. 114 the CJEu pro-
ceeded with the examination of the applicability of article 24(1), stating 
that it depended on the compliance with the conditions pursuant to article 
7(1)(b) and that according to those conditions an economically inactive Eu 
citizen must have the necessary resources to take care of himself and of his 
family members. 115

since in the specific case Miss Dano lacked these sufficient resources, 
the Court concluded that article 24 could not be invoked against the refusal 
of german authorities to grant Miss Dano the social assistance required.

According to a critical commentator, this decision, though, was found-
ed “upon an argumentative u-turn”, 116 since it considered that, in the light 
of the tenth recital of its preamble, the main aim of Directive 2004/38 is 
to prevent economically inactive union citizens from using the welfare 
system of the host state as their only means of subsistence and therefore 
becoming an unreasonable burden on the host state’s social assistance sys-
tem. 117 on the contrary, in previous judgments the CJEu had stated that 
the main aim of Directive 2004/38 is to implement the individual freedom 
of movement and establishment. 118 the Court – recalling that it is for the 
legislators of each Member state to lay down the conditions creating the 
right to special non-contributory cash benefits and when they do so they 
are not implementing Eu law 119– interpreted article 7 of Directive 2004/38 
in the sense that it allows Member states to refuse social assistance to eco-
nomically inactive union citizens who, not having the necessary resources 
to obtain the right of residence, decide to exercise their freedom of move-

section 21 of sgb XII however states that nobody should be entitled to this sozialhilfe if 
they are in principle entitled to the grundsicherung für Arbeitsuchende. based on articles 
1 and 20 of the german basic law (grundgesetz), there is however a right to a minimum 
level of dignified existence for everyone legally residing in germany”; p. Minderhoud, 
“Job-seekers have a right of residence but no access to social assistance benefits under 
Directive 2004/38”, Maastricht Journal of European and Comparative Law 23 (2016), 347.

114 Case 333/13 Dano, paragraph 66.
115 Ibid., paragraph 73.
116 D. thym, “the elusive limits of solidarity: residence rights of and social benefits 

for economically inactive union citizens”, Common Market Law Review 52 (2015), 25.
117 Case 333/13 Dano, paragraph 74.
118 Case 127/08 Metock, paragraph 82.
119 Case 333/13 Dano, paragraphs 89 and 91.
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ment only to obtain another Member state’s welfare benefits. 120

As a scholar 121 acutely observes, the decision in Dano adds another ele-
ment to be taken in consideration in order to judge if the residence of an 
economically inactive migrant union citizen is lawful or not. while in the 
light of Brey the sole element to consider seemed to be if the migrant pres-
ence represents or not an unreasonable burden on the social assistance 
system of the host Member state (moreover, on the basis of an overall 
assessment of the specific burden which granting that benefit would place 
on the national social assistance system as a whole), in Dano the Court 
suggests that also eventual elements proving that the freedom of move-
ment and establishment granted by Eu law has been used with the sole 
aim to obtain another Member state’s social assistance must be taken in 
consideration.

In this hypothesis, then, we are back to square one since, again, the host 
Member state can deny the residence to the national of another Member 
state not on the basis of an objective reason, such as the burden on its social 
assistance system (calculated as above), but rather on a subjective one, name-
ly the specific migrant’s resources (or, more precisely, on the fact that he or 
she does not have sufficient resources). And those who do not have a right of 
residence cannot claim entitlement to social benefits under the same condi-
tions as those applicable to nationals of the host Member state. 122

the same line of reasoning was followed by the Court in case Alima-
novic, 123 in the sense that the possibility for economically inactive migrant 
union citizens to be entitled to social benefits in the host Member state was 
again interpreted restrictively. the situation of Miss Alimanovic, a swedish 
national, was slightly different from the one of Miss Dano, since she had 
actually worked in germany in temporary jobs, although for a period of less 
than a year. she had been granted benefits for job seekers under book II 
of the german social Code (or sgb II) until she was no longer considered 
entitled to them since she was not considered a non-german job seeker 
anymore. According to the CJEu, Miss Alimanovic, having been employed 
for less than one year, no longer enjoyed the status of worker (which she 
had retained for at least six months after her last employment had ended). 
Accordingly, she could not be entitled to the rights laid down in article 7 of 

120 Ibid., paragraph 78.
121 rossolini, “l’assistenza sociale ai cittadini europei migranti”, 132.
122 Case 333/13 Dano, paragraph 74. A commentator has highlighted the paradox 

contained in the Dano judgement, which is to consider that only those union citizens who 
don’t need welfare support (since they have enough resources) are entitled to it. A situation 
defined by the same author as “a real Catch-22”; Minderhoud, op. cit., 345.

123 Case 67/14 Alimanovic.
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Directive 2004/38. 124 she could however remain in germany on behalf of 
article 14(4)(b) of the directive, which provides that work seeking union 
citizens cannot be expelled as long as they can prove that they are seeking 
for a job and have a possibility of being employed. 125

the right of residence of the claimant, if not on the base of article 7(3)
(c), could therefore be established under this other provision. 126 the practi-
cal consequence of this different qualification was, though, that she could 
be denied social assistance by the host Member state under article 24(2). 127 
In this ruling the Court repeated the main findings from Dano, recalling 
also that the aim of Directive 2004/38 is, according to the tenth recital of its 
preamble, to prevent migrant union citizens from becoming an unreason-
able burden on the welfare system of the host Member state. 128

the juxtaposition between this judgment and the one in case Brey is 
patent, in particular comparing what had been written then about the need 
to consider if granting the benefit would lay a specific burden on the entire 
national welfare system 129 and what happened in the latter case, where the 
focus was put on the burden represented by the ensemble of all the indi-
vidual claims. 130

A third judgment of the CJEu in the same vein as Dano and Alimanovic 
is the rather recent one in the case Garcia Nieto. 131 the case is rather similar 
to Alimanovic, the main difference being that in the latter the migrant Eu 
citizens requiring social assistance were first time work-seekers. once again 

124 Case 67/14 Alimanovic, paragraphs 53-55. As a commentator acutely remarks, 
the reasoning in Alimanovic leads to the discrimination of those who work in unstable 
jobs, since they can hardly be entitled to the right of residence provided for by article 7 
of Directive 2004/38, being it difficult for them to keep working for a one-year period; 
Minderhoud, op. cit., 348.

125 Case 67/14 Alimanovic, paragraph 56.
126 Ibid., paragraph 57.
127 Ibid., paragraphs 57-58.
128 Ibid., paragraph 50.
129 Case 140/12 Brey, paragraph 64.
130 “as regards the individual assessment for the purposes of making an overall appraisal 

of the burden which the grant of a specific benefit would place on the national system 
of social assistance at issue in the main proceedings as a whole, it must be observed that 
the assistance awarded to a single applicant can scarcely be described as an ‘unreasonable 
burden’ for a Member state, within the meaning of article 14(1) of Directive 2004/38. 
however, while an individual claim might not place the Member state concerned under 
an unreasonable burden, the accumulation of all the individual claims which would be 
submitted to it would be bound to do so”; case 67/14 Alimanovic, paragraph 62. see also 
the critical comment of Minderhoud, op. cit., 346.

131 Case 299/14 Garcia Nieto.
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the benefits in question were the subsistence benefits under the german 
social Code II (or sgb II).

First of all the Court repeated the main findings from Alimanovic – such 
as the qualification of the benefits at issue as social assistance according to 
article 24(2) of Directive 2004/38 132 and not as financial benefits whose aim 
is to make access to the labor market of a Member state easier 133 and the 
fact that one of the main aims of Directive 2004/38 is to prevent migrant 
Eu citizens from becoming an unreasonable burden on the welfare system 
of the host Member state. 134 one could conclude that, although the union 
citizens in question were actually lawfully residents in the host Member 
state according to article 6(1) of Directive 2004/38, since they were resid-
ing in the host Member state for a period shorter than three months, 135 for 
the same reason this state could legitimately refuse to grant them the social 
assistance required on behalf of the derogation expressed in article 24(2) of 
the same directive. 136

Moreover the Court stated that in general – as ruled in Brey- the host 
Member state, pursuant to Directive 2004/38, before expelling a migrant 
union citizen from its territory or judging that the burden of his residence 
on its welfare system is unreasonable should examine his individual situ-
ation. 137 however, in a situation such as that of the person in the main 
proceeding, the host Member state is not obliged to examine the individual 
situation 138 because if such an assessment is not necessary for a migrant 
union citizen seeking for a job who has lost the status of worker 139 (as ruled 
in Alimanovic), then a fortiori it is not necessary for first time job-seekers, as 
those at issue in the main proceedings. 140 

From Dano onwards, the Court of Justice of the European union has 
clearly departed from its previous approach, adopting a more restrictive 
interpretation, which allows Member states to concede or deny, at their 
discretion, social assistance to certain categories of migrant Eu citizens. 141

132 Ibid., paragraph 37.
133 Ibid.
134 Ibid., paragraphs 39 and 45.
135 Ibid., paragraph 42.
136 Ibid., paragraphs 43-44.
137 Ibid., paragraph 46.
138 Ibid.
139 Ibid., paragraph 47.
140 Ibid., paragraph 48.
141 In this sense see, among others, babayev, “re-shaping the paradigm of social soli-

darity in the Eu”, 361.



The Entitlement of Migrant Union Citizens to Social Assistance in the Host Member State     77

the rulings in Alimanovic and Garcia-Nieto seem to confirm the con-
nection, in the field of entitlement of migrant union citizens to social assis-
tance in the host Member state, between the principle of non-discrimina-
tion in reason of nationality and article 24(1) of Directive 2004/38 already 
asserted in Dano. Accordingly, it is conditioned by the right of residence 
in the host Member state which depends on other provisions of the same 
directive. 142

A different legal reasoning has been adopted by the Court in these last 
three rulings, if compared with its former case-law. According to a criti-
cal scholar, union secondary law, and in particular the relevant provisions 
of Directive 2004/38, have been given a much more important role in the 
determination of union citizens’ rights than before, while the role of union 
primary law seems to have been partially reconsidered. 143

since the sole ruling in Brey states something different, 144 while there are 
already three consecutive judgements in the same sense, 145 this case law of 
the CJEu can be considered consistent.

It also seems to have fully answered the worries of those scholars who, in 
the aftermath of the rulings in cases Grzelckzyk and Baumbast, were search-
ing for a proper doctrinal framework that could exclude migrant union 
citizens from the national social system of the host Member states. 146

the focus has been put on benefit tourism and its (unreasonable?) bur-
den on the welfare system of (some) Member states. 147 this has lead the 
Court to consider it possible to limit the principle of equal treatment for 
Eu citizens enshrined in article 18 tFEu by Eu secondary law, in particu-
lar by the relevant provisions of Directive 2004/38. 148

142 see N.N. shuibhne, “‘what I tell you three times is true’ – lawful residence and 
Equal treatment after Dano”, Maastricht Journal 23 (2016), 917.

143 babayev, “re-shaping the paradigm of social solidarity in the Eu”, 361-362.
144 A commentator calls it “a singular exception”; o’sullivan, “social Assistance for 

Economically-Inactive”, 75.
145 As an author has written in an article, significantly titled “what I tell you three times 

is true”: “the decisions in Alimanovic, Garcia-Nieto… do create a consistent line of juris-
prudence with Dano, confirming the main premises of that judgment and also expanding 
them through application in different contexts”; shuibhne, op. cit., 935. Another author 
prefers the words “trilogy of rulings”; babayev, “re-shaping the paradigm of social soli-
darity in the Eu”, 361.

146 Dougan and spaventa, op. cit., 215.
147 see A. Monica, “Corte di giustizia dell’unione europea, grande sezione, sentenza 

15 settembre 2015, in causa C-67/14, Jobcenter berlin Neukölln c. Alimanovic, Rivista 
italiana di diritto pubblico comunitario (2015), 1788-1790. 

148 some scholars seem to be convinced that the derogation provided for by article 24 
was specifically adopted by Council and parliament in order to contrast welfare tourism; in 



    78 Solidarity and Protection of Individuals in E.U. Law

some scholars though are very critical towards this most recent case law. 
As they point out, what is actually at stake is the content of union citizen-
ship, its essential substance, 149 since it currently risks to be “enjoyed only 
by mobile, healthy and wealthy migrants”. 150 Not exactly the first thing that 
comes to one’s mind when reading that, as the Court wrote sixteen years 
ago, union citizenship was destined to be the fundamental status of nation-
als of the Member states. 151

As somebody else has effectively concluded commenting the current 
case law: “possibly the end of free movement for the poor?” 152

4. Is a judicial review of the content of Directive 2004/38 necessary?

In the light of what has happened, from the establishment of the Euro-
pean Communities up to now, in the field of social rights that citizens of a 
Member state enjoy in another Member state it seems possible to conclude 
that, in general, the evolution of solidarity among Europeans has been out-
standing.

while at the very beginning there was no explicit obligation for host 
Member states to confer entitlement to social assistance to nationals of oth-
er Member states, little by little the number of migrant union citizens who 
have the right to social support from the host Member states has constantly 
improved. this is mainly thanks to the case law of the Court of Justice of 
the European union, which has often been anticipating Eu legislation.

temporally, the first kind of solidarity implemented by Eu law is the 

this sense see Dougan and spaventa, op. cit. 215. they also refer to “the legitimate national 
interest embodied in Directive 2004/38”. In which sense the national interest would be 
“legitimate” is, in my opinion, quite unclear. 

149 or, in the words of a critical commentator, “what kind of citizenship law is being 
shaped as a result”; shuibhne, “‘what I tell you three times is true’”, 935. see also babayev, 
“re-shaping the paradigm of social solidarity in the Eu”, 377, who also points out as 
currently the tendency is to foster the limitations of union citizens’ rights (emphasising 
Member states’ concerns) rather than their protection or extension. the consequence is 
that the essence of the free movement of person is debated (and not only Eu citizenship 
and the connected rights), since it risks to be considered once again as a simple appendix 
of the internal market.

150 Minderhoud, op. cit., 349.
151 Case C-184/99 Grzelczyk, paragraph 31.
152 h. Verschueren, “preventing ‘benefit tourism’ in the Eu: a narrow or broad inter-

pretation of the possibilities offered by the ECJ in Dano”, Common Market Law Review 
52 (2015), 377.
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one defined by some scholars “mechanical”, 153 namely solidarity towards 
economically active citizens of other Member states. this solidarity is, gen-
erally speaking, easier to achieve since these economically active persons 
can claim membership of the solidaristic community if not on the basis of 
their nationality, at least on the basis of their economic contribution. And 
there seems to be no doubt that, today, economically active migrant union 
citizens are entitled to social assistance in the host Member state.

the matter is more complicated for the other category of migrant Eu 
citizens, those economically inactive. In theory they might enjoy “organ-
ic” 154 solidarity, i.e. a solidarity normally based on nationality and, in the 
specific case, on citizenship instead, namely union citizenship. And actu-
ally, until the most recent rulings (from Dano on) the case law of the Court 
seemed to go in that direction, with the approval of many scholars. 155

but, after reaching its climax with Brey (which, to tell the truth, has any-
way been criticized by more than one commentator), 156 the case law of the 
Court has become more conservative.

scholars received this change in the Court’s approach with a mixed feel-
ing. while some have criticized the proposed interpretation of citizenship, 
considering it “reactionary”, 157 others have given a positive judgment, at 
least from the point of view of legal certainty. 158 the decision in Brey had 
been in fact accused to increase the legal uncertainty and confusion already 
present in the previous Court case law. 159 on the contrary, the interpre-
tation proposed from Dano onwards has been considered to ensure legal 
certainty and transparency with regard to access to welfare benefits. 160

this outcome, though, is founded upon a different evaluation of the 
relationship between the treaties and Eu secondary legislation, namely 
Directive 2004/38. 

In Grzelczyk and Baumbast the Court had ruled that all regulations of 

153 giubboni, “un certo grado di solidarietà”, 27.
154 Ibid.
155 see, among others, giubboni, “un certo grado di solidarietà”, 27.
156 see, among others, Verschueren, “Free Movement or benefit tourism”, 147. Morvi-

ducci, I diritti dei cittadini europei, 115 writes that this case law has given rise to criticisms, 
sometimes even severe, pointing out that some scholars stated that the Court had created a 
form of solidarity with no cost for the union, being the relative costs shifted on the welfare 
systems of the Member states.

157 Minderhoud, op. cit., 349. 
158 babayev, “re-shaping the paradigm of social solidarity in the Eu”, 363. the author, 

though, in general is rather critical on this Court’s approach; ibid., 356.
159 Verschueren, “Free Movement or benefit tourism”, 170.
160 Case 67/14 Alimanovic, paragraph 61.
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the freedom of movement are to be considered limits to the union citizens’ 
fundamental freedom enshrined in article 21 of the tFEu. this is also the 
case of Directive 2004/38. Member states, though, when applying these 
limitations and conditions must respect the general principles of Eu law, 
especially the principle of proportionality. 161 but starting with Dano the 
CJEu has considered that treaty rights are subject only to the limitations 
provided for under union secondary law and therefore there is no need to 
examine other individual circumstances. this is what a scholar has called 
“the synchronisation of union primary and secondary law”. 162 on the other 
hand, as already mentioned above, the price paid is that the main aim of 
Directive 2004/38 has apparently become the prevention of union citizens 
from representing an unreasonable burden for the host Member state (as 
provided by its tenth recital) rather than implementation of the fundamen-
tal individual freedom of movement and establishment. 

Although the approach of the case law from Dano onwards is politically 
understandable, it is not fully convincing from a strictly legal point of view.

the Court could, and probably should, have considered challenging the 
legality of some dispositions of Directive 2004/38 – and in particular its 
articles 6, 7, 14 and 24 – for infringement of the treaties. 

the structure of article 24 is the following: the first paragraph states the 
general rule, i.e. that all migrant union citizens residing lawfully in an host 
Member state are entitled to the same treatment with the nationals of the 
said host Member state; the second paragraph provides for the exception, 
i.e. host Member states can choose to deny them welfare benefits in certain 
conditions (during the first three months of residence or the longer period 
provided for job seekers, or maintenance aid for studies).

this is apparently totally lawful, being normal in law to have a general 
rule and some exceptions or derogations. 

but the problem is that article 24(1) is an application of a provision of 
the treaty, namely article 18(1) of the tFEu, where the principle of non-
discrimination among union citizens in reason of nationality is enshrined. 163

so the real question is if a provision of Eu secondary law (in the spe-
cific case article 24(2) of Directive 2004/38, but also its article 7(1)) 164 can 

161 In this sense see Dougan and spaventa, op. cit., 241. see also Verschueren, “Free 
Movement or benefit tourism”, 150. 

162 babayev, “re-shaping the paradigm of social solidarity in the Eu”, 363.
163 the application of the said principle also to social assistance benefits was recognized 

by the Court case law prior to the coming into force of Directive 2004/38. see in particular 
case C-184/99 Grzelczyk and case C-446/02 Trojani.

164 Article 7(1): “1. All union citizens shall have the right of residence on the territory 
of another Member state for a period of longer than three months if they: (a) are work-
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derogate to a provision of the treaties (in the specific case article 18(1) of 
the tFEu).

In general this is not possible. According to article 263 of the tFEu, 
infringement of the treaties is actually one of the explicit four 165 legitimate 
grounds for judicial review of a union act such as Directive 2004/38.

Accordingly, challenging the legality of articles 7(1) and 24(2) of Direc-
tive 2004/38 for infringement of the treaties might be a possible solution in 
the light of the black-letter terms of article 18(1) and even more considering 
the extensive interpretation of this provision given by the same CJEu.

It could be useful to remind that the Court has actually interpreted the 
principle of non discrimination on grounds of nationality provided for by 
article 18(1) tFEu in the sense that it does not prohibit only overt discrimi-
nation on grounds of nationality, but also all covert forms of discrimination 
which, by the application of other criteria of differentiation, lead in fact to 
the same result. 166

the question is if, in the specific case, other provisions of the treaties 
lead to a different solution. Article 18(1) of the tFEu actually prohibits all 
discrimination by reason of nationality, albeit without prejudice to any spe-
cial provisions contained in the treaties. this means that the said general 
principle of non-discrimination on grounds of nationality can be subject to 
eventual limitations and conditions but only if they are laid down in special 
provisions contained in the treaties and not in any other kind of provisions 
(such as those eventually contained in Eu secondary legislation).

Article 21(1) of the tFEu actually allows limitations to the right 
of union citizens to move and reside freely within the territory of the 

ers or self-employed persons in the host Member state; or (b) have sufficient resources 
for themselves and their family members not to become a burden on the social assistance 
system of the host Member state during their period of residence and have comprehensive 
sickness insurance cover in the host Member state; or (c) – are enrolled at a private or 
public establishment, accredited or financed by the host Member state on the basis of its 
legislation or administrative practice, for the principal purpose of following a course of 
study, including vocational training; and – have comprehensive sickness insurance cover in 
the host Member state and assure the relevant national authority, by means of a declara-
tion or by such equivalent means as they may choose, that they have sufficient resources 
for themselves and their family members not to become a burden on the social assistance 
system of the host Member state during their period of residence; or (d) are family mem-
bers accompanying or joining a union citizen who satisfies the conditions referred to in 
points (a), (b) or (c)”.

165 the others being lack of competence, infringement of an essential procedural require-
ment and misuse of powers.

166 see case 152/73 Sotgiu, paragraph 11; case C-3/88 Commission vs Italy, paragraph 
8; case C-57/96 Meints, paragraph 44; case C-212/99 Commission vs Italy, paragraph 24; 
case C-28/04 Tod’s and Tod’s France, paragraph 19; case C-212/05 Hartmann, paragraph 29.
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Member states to be laid down not only in the treaties, but also by the 
measures adopted to give them effect. And Directive 2004/38 in general 
and its articles 7(1) and 24(2) in particular can be considered measures 
adopted to give effect to the treaties. what is debatable, though, is if 
they provide for a condition or limitation of the right of union citizens 
to move and reside freely within the territory of the Member states. In 
my opinion, while article 7(1) does, article 24(2) does not, at least stricto 
sensu.

let me explain: while article 7(1) actually lays down limitations and 
conditions to the right to move and reside freely within the territory of the 
Member states stricto sensu, providing that only some specific categories 
of migrant union citizens have the right of residence on the territory of 
another Member state for a period of longer than three months, under 
article 24(2) the host Member state can limit their entitlement to social 
assistance ratione temporis (during the first three months of residence or 
the longer period provided for job seekers) or ratione materiae (mainte-
nance aid for studies). this is not a direct limit or condition to the right of 
union citizens to move and reside freely within the territory of the Mem-
ber states but, at most, an indirect one. And, since the right to freedom 
of movement is a fundamental principle of Eu law and consequently the 
general rule, all eventual conditions or limitations to it must be interpreted 
strictly. 167

Accordingly, article 24(2) of Directive 2004/38 could possibly be 
declared illegal for infringement of the treaties (namely of article 18(1) of 
the tFEu).

the Court, though, has never done so. Actually, when referred with the 
question it seems to have refused to face it. sometimes, as in the recent 
case García Nieto, simply not approaching the question from this angle. 168 
In other occasions, as in the less recent joined cases Vatsouras and Koupa-
tantze, bypassing the core of the problem (i.e. is article 24(2) of Directive 
2004/38 illegal for infringement of treaties, and in particular article 18 of 
the tFEu?) with an elaborate reasoning which, albeit not excluding a pos-
sible compatibility of article 24(2) of Directive 2004/38 with the princi-
ples of non-discrimination enshrined in primary law, does not give a direct 
answer to the main question. 169

167 see case C-140/12 Brey, paragraph 70.
168 Case 299/14 García Nieto. 
169 “33 by this question, the referring court asks whether article 24(2) of Direc-

tive 2004/38 is compatible with article 12 EC, read in conjunction with article 39 EC. 
34 article 24(2) of Directive 2004/38 establishes a derogation from the principle of equal 
treatment enjoyed by union citizens other than workers, self-employed persons, persons 
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Anyway, others are the provisions of Directive 2004/38 which, stricto 
sensu, provide for conditions or limitations of the right of union citizens 
to move and reside freely within the territory of the Member states. still 
regarding temporary visitors, the key provisions are article 6 and article 
14(1). According to the first one, the sole requirement in order to be enti-
tled, as union citizens, to have the right of residence on the territory of a 
Member state other than the one of their nationality is to hold a valid iden-
tity card or passport. Article 14(1), though, states that this right is retained 
as long as union citizens (and their family members) do not become an 

who retain such status and members of their families, who reside within the territory of 
the host Member state. 35 under that provision, the host Member state is not obliged 
to confer entitlement to social assistance on, among others, job-seekers for the longer 
period during which they have the right to reside there. 36 Nationals of a Member state 
seeking employment in another Member state fall within the scope of article 39 EC and 
therefore enjoy the right to equal treatment laid down in paragraph 2 of that provision 
(Case C-258/04 Ioannidis [2005] ECr I-8275, paragraph 21). 37 Furthermore, in view 
of the establishment of citizenship of the union and the interpretation of the right to 
equal treatment enjoyed by citizens of the union, it is no longer possible to exclude from 
the scope of article 39(2) EC a benefit of a financial nature intended to facilitate access 
to employment in the labour market of a Member state (Case C-138/02 Collins [2004] 
ECr I-2703, paragraph 63, and Ioannidis, paragraph 22). 38 It is, however, legitimate for 
a Member state to grant such an allowance only after it has been possible to establish 
a real link between the job-seeker and the labour market of that state (Case C-224/98 
D’Hoop [2002] ECr I-6191, paragraph 38, and Ioannidis, paragraph 30). 39 the exist-
ence of such a link can be determined, in particular, by establishing that the person 
concerned has, for a reasonable period, in fact genuinely sought work in the Member 
state in question (Collins, paragraph 70). 40 It follows that nationals of the Member 
states seeking employment in another Member state who have established real links 
with the labour market of that state can rely on article 39(2) EC in order to receive a 
benefit of a financial nature intended to facilitate access to the labour market. 41 It is 
for the competent national authorities and, where appropriate, the national courts not 
only to establish the existence of a real link with the labour market, but also to assess 
the constituent elements of that benefit, in particular its purposes and the conditions 
subject to which it is granted. 42 As the Advocate general has noted in point 57 of his 
opinion, the objective of the benefit must be analysed according to its results and not 
according to its formal structure. 43 A condition such as that in paragraph 7(1) of the 
sgb II, under which the person concerned must be capable of earning a living, could 
constitute an indication that the benefit is intended to facilitate access to employment. 44 
In any event, the derogation provided for in article 24(2) of Directive 2004/38 must be 
interpreted in accordance with article 39(2) EC. 45 benefits of a financial nature which, 
independently of their status under national law, are intended to facilitate access to the 
labour market cannot be regarded as constituting ‘social assistance’ within the meaning 
of article 24(2) of Directive 2004/38. 46 In the light of the foregoing, the answer must 
be that, with respect to the rights of nationals of Member states seeking employment 
in another Member state, examination of the first question has not disclosed any fac-
tor capable of affecting the validity of article 24(2) of Directive 2004/38”; Joined Cases 
C-22/08 and C-23/08 Vatsouras and Koupatantze, paragraphs 33-46.
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unreasonable burden on the social assistance system of the host Member 
state. 170

the host Member state might then, lawfully, withdraw the residence 
permit to the union citizens during the first three months of their stay and 
consequently deny them access to social benefits, but only if they become 
an unreasonable burden on their welfare system. 171 which means that we 
are back to square one, at least for temporary visitors, insofar the need to 
avoid an unreasonable burden on the social assistance system of the host 
Member state, as better explained above, has been traditionally considered 
the general limit to the freedom of movement and establishment of eco-
nomically inactive citizens of other Member states.

this unreasonable burden actually represents a vexata quaestio. 172 
First of all, according to the black-letter terms of article 14(3) and recital 

16 of Directive 2004/38 and the case law both prior to its coming into force 173 
and subsequent 174, the host Member state, before adopting an expulsion 
measure towards a migrant union citizen, must evaluate if he has become 

170 “Article 6(1) of Directive 2004/38 provides that union citizens have the right of resi-
dence on the territory of another Member state for a period of up to three months without 
any conditions or any formalities other than the requirement to hold a valid identity card 
or passport and, under article 14(1) of that directive, that right is retained as long as the 
union citizen and his family members do not become an unreasonable burden on the social 
assistance system of the host Member state (judgments in Ziolkowski and Szeja, C-424/10 
and C-425/10, Eu:C:2011:866, paragraph 39, and Dano, C-333/13, Eu:C:2014:2358, para-
graph 70)”; Case 299/14 García Nieto, paragraph 42.

171 “in the case of periods of residence of up to three months, article 6 of Directive 
2004/38 limits the conditions and formalities for the right of residence to the requirement 
to hold a valid identity card or passport and, under article 14(1) of the directive, that 
right is retained as long as the union citizen and his family members do not become an 
unreasonable burden on the social assistance system of the host Member state (judgment 
in Ziolkowski and Szeja, C-424/10 and C-425/10, Eu:C:2011:866, paragraph 39)”; Case 
333/13 Dano, paragraph 74.

172 Although, sometimes, looking at the numbers, one wonders if, from a financial point 
of view, it is not “Much Ado About Nothing”. see, for instance, the numbers quoted by 
Verschueren, “Free Movement or benefit tourism”, 173-174.

173 “that interpretation does not, however, prevent a Member state from taking the 
view that a student who has recourse to social assistance no longer fulfils the conditions of 
his right of residence or from taking measures, within the limits imposed by Community 
law, either to withdraw his residence permit or not to renew it. Nevertheless, in no case 
may such measures become the automatic consequence of a student who is a national of 
another Member state having recourse to the host Member state’s social assistance system”; 
Case C-184/99 Grzelczyk, paragraphs 42 and 43.

174 “the mere fact that a national of a Member state receives social assistance is not suf-
ficient to show that he constitutes an unreasonable burden on the social assistance system of 
the host Member state”; Case 140/12 Brey, paragraph 75. see also, paragraphs 66 and 69.
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an unreasonable burden on its social assistance system. to do this, it is sup-
posed to take in consideration various factors, such as the temporariness of 
his difficulties, the duration of residence, the personal circumstances and the 
amount of aid granted. the mere recourse of a union citizen (or his family 
member) to the social assistance system of the host Member state cannot lead 
automatically to his expulsion.

that said, let’s see how the Court case law has approached the problem 
of defining what is an “unreasonable burden” for the social assistance sys-
tem of the host Member state.

In particular the subject has been treated extensively in Brey, although 
a (very) critical commentator, in relation to that case, has accused the 
Court to “beat around the bush” 175. As mentioned above, in this rul-
ing it was decided that what has to be taken in consideration in order 
to evaluate if a burden is unreasonable are its consequences on the host 
Member state’s social assistance system as a whole 176 (or “for the overall 
level of assistance which may be granted by that state”). 177 At the same 
time, though, also the personal circumstances characterizing the indi-
vidual situation of the person concerned were supposed to be taken in 
consideration 178.

As already mentioned above, the result is far from satisfactory, namely 
from the point of view of legal certainty.

In other decisions, though, the Court had apparently recognized the 
existence of a nexus between the unreasonableness of the burden and the 
degree of integration of migrant union citizens into the society of the host 
state 179. this criterion, though, if applied to temporary visitors would mean 
that any burden on the social assistance system of the host Member state 
would be unreasonable, since the degree of integration of a new arrival into 
the society of the host state is, by definition, nonexistent.

Accordingly, neither this solution can be considered satisfactory. If the 
adjective “unreasonable” exists, it is because it means something. other-

175 Verschueren, “Free Movement or benefit tourism”, 170.
176 Case 140/12 Brey, paragraphs 64 and 72.
177 Ibid., paragraph 61.
178 Ibid., paragraphs 64, 69, 72, 76, 77 and 78.
179 Case C-209/03 Bidar, paragraphs 56 and 57; Joined Cases C-11/06 and 12/06, Morgan 

and Bucher, paragraphs 43 and 44; Joined Cases C-523/11 and 585/11, Prinz and Seeberg, 
paragraph 36; Case C-220/12, Thiele Meneses, paragraph 35. In the words of Advocate 
general sharpston: “requiring evidence of a degree of integration was treated as the means 
to limit those entitled to support and hence to avert an unreasonable financial burden. A 
residence requirement serves such a purpose”; opinion of Ag sharpston in Prinz and 
Seeberg, paragraph 69.
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wise it would have been sufficient to write “burden” instead of “unreason-
able burden”.

the Court case law does not seem to be of great help to understand 
what kind of burden should be considered unreasonable for the social 
assistance system of the host Member state. Actually it is not even clear 
if reasons of a purely economic nature are sufficient to declare the said 
unreasonableness.

while in Brey, the CJEu, recalling its previous case law, had ruled 
that the protection of public finances of Member states, being their legit-
imate interest, can justify the restriction of the exercise of the right of 
residence for citizens of the union 180, barely one month later, in Thiele 
Menses, also recalling its previous case law, it stated that a fundamental 
freedom guaranteed by the treaty cannot be subordinated to mere eco-
nomic reasons since they “cannot constitute overriding reasons in the 
public interest”. 181

If not many elements in order to define what is an unreasonable burden 
for the social assistance system of the host Member state can be found in 
the Court’s case law, at least one seems solid, i.e. that the concept must be 
interpreted strictly, as any condition or limitation of the right to freedom of 
movement, which is a fundamental principle of Eu law. 182

In the light of all this, the so-called “synchronisation” of union primary 
and secondary law that results from the most recent case law appears far 
from convincing.

5. Conclusion

the solution proposed (i.e. a judicial review of the content of Direc-
tive 2004/38), presents an advantage also vis-à-vis the one adopted by the 
CJEu in Brey, since it poses less problems from the point of view of legal 
certainty. 183

180 Case 140/12 Brey, paragraph 55.
181 Case C-220/12, Thiele Meneses § 43. According to a scholar the core idea at the 

bottom of this decision is that the freedom of movement of economically inactive migrants 
cannot be restricted for mere economic reasons; Verschueren, “Free Movement or benefit 
tourism”, 172.

182 Case 140/12 Brey, paragraph 70.
183 According to Morviducci, I diritti dei cittadini europei, 115, the Court has imposed 

a reading (which in its view was the only one consented in order to avoid antinomies in 
the European union’s law), which violated the letter and maybe even the ratio of the same 
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the matter is that this solution – which indeed is maybe radical from 
a political point of view, but not from a strictly legal one- poses a twofold 
problem.

the first (comparatively minor) consequence is that the solidarity 
between migrant union citizens and domestic contributors resulting from 
the suggested solution penalizes more generous Member states: a Member 
state that accords better social assistance would risk, at least in theory, 
to be considered appealing by a large number of economically inactive 
nationals of other Member states, less generous in the field of welfare ben-
efits. 184

this means that, still from a theoretical point of view, this system might 
drive states to cut expenses for social support, eventually cutting taxes at 
the same time. 185 but this would actually be a paradox if we consider that – 
generally speaking and without forgetting the relevant differences existing 
among Member states- the tradition of Eu Member states is a tradition of 
comparatively high social expense and high taxes.

the second, major, consequence of the solution proposed is that the 
kind of solidarity it promotes risks to give rise to tensions in the national 
(or local) community, precisely because the migrant is not a member of the 
community neither on the basis of nationality stricto sensu nor of economic 
contribution.

there is another element that should be considered: it is maybe not 
just a case that this revirement of the case law of the Court has taken 
place after the Eu enlargement of the years 2004-2007. It is well known 
that, for historical reasons, the new Member states (and namely the so-
called “p.E.C.o.”) 186 presented deep differences with the other Mem-
ber states of the European union, both in the political and economical 
fields. It may be not entirely wrong to suppose that the sense of social 
solidarity resulting from common bonds, institutional and political, as 
well as common experiences in the social and cultural field 187 – which is 
fundamental in order to implement a European social solidarity not so 
high or so diffuse even before – has further diminished. Also because 

directive. this occurred without ever declaring the incompatibility of the directive with 
primary law (interpreted in an extensive way), which would have determined its inappli-
cability. this view has brought to a lack of clarity in the reconstruction of the freedom of 
establishment and of the connected rights.

184 see Dougan and spaventa, op. cit., 191.
185 Ibid., 182-185. 
186 In French Pays de l’Europe centre-orientale or, in English, Countries of central-

eastern Europe. 
187 Dougan and spaventa, op. cit., 184.
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when the economic differences increase, the risk of “social tourism” 
inevitably increases too.

the same Directive 2004/38 was actually adopted in the framework of 
all the regulations that should have allowed managing the new situation 
created by this enlargement.

If, on one hand, the said enlargement has undoubtedly had important 
effects in fundamental fields, such as international peace and security, 188 
which in itself justifies a certain haste, on the other the same hurriedness 
has not helped the consolidation of the European building as it is nowadays 
patent in many fields (and among them the one in question).

According to a commentator writing in year 2000, the European Com-
munity had not yet become a real social union, where social solidarity 
would be based upon a shared European identity among the citizens of 
the 15 Member states. 189 this situation could hardly have been improved 
adding, a few years later, twelve more states, moreover mostly economically 
and politically very different from the said fifteen.

In this situation members of the state’s own solidaristic community might 
consider (and in some cases actually do) that other Member states’ nationals 
do not have a legitimate right to be part of this community (and in conse-
quence to claim welfare support), at least insofar as they do not contribute 
economically to the community, since they do not have the other normally 
accepted tie of belonging besides economic contribution, i.e. nationality.

this way of thinking tends to be stronger were the European identity is 
less felt.

It is not a case that among the “Decision of the heads of state or gov-
ernment, meeting within the European Council, concerning a new settle-
ment for the united kingdom within the European union”, annexed to the 
conclusions adopted by the European Council in brussels on 19 February 
2016, 190 under pressure by the united kingdom, in order to try to avoid 
its eventual decision to withdraw from the union, one regards explicitly 
“social benefits and Free Movement”. 191

According to a critical commentator, this decision confirms the change 
of approach in the field of social solidarity in the European union. It proves 

188 see leonardo pasquali, “la soluzione delle controversie fra stati membri dell’unione 
europea”, in Organizzazioni regionali, modello sovranazionale e metodo intergovernativo: 
i casi dell’Unione europea e del Mercosur, ed. Marcello Di Filippo (turin: giappichelli, 
2012), 89.

189 tomuschat, op. cit., 454.
190 European Council Meeting Conclusions 18 and 19 February 2016, EuCo 1/16, 

brussels, 19 February 2016.
191 Ibid., section D.



The Entitlement of Migrant Union Citizens to Social Assistance in the Host Member State     89

that to obtain membership of a national solidaristic community one must 
give economic contribution, and so it would have created a system where in 
order to be entitled to social assistance, union citizens must contribute to 
the economy of a host Member state. 192

this was (just) the core of a proposal for amending existing Eu sec-
ondary legislation that the Commission should have submitted following 
the taking effect of the Decision 193. It is true that the topic is not anymore 
on the agenda, since, following the results of the ad hoc referendum, 
the united kingdom has officially notified the European Council of its 
intention to withdraw from the union as provided for by article 50 of 
the tEu.

such a secondary legislation, if actually adopted, would have though 
posed a serious risk of infringement of the treaties – and in particular arti-
cle 18 of the tFEu – since it could have caused a directly discriminatory 
treatment on grounds of nationality. 194

All this is to say that, in the light of what is at stake, the solution to 
the open question of the extension ratione personae, ratione materiae and 
ratione temporis of migrant union citizens’ right to social assistance in the 
host Member state can hardly be just a strictly legal one. A political one is 
needed. In other words the final solution should be found de lege ferenda 
rather than de lege lata.

In this historical moment it seems wrong – and to a certain extent 
also unfair- to put all the weight of such decisive choices for the future 
of the European integration on the shoulders of the Court which, in the 
aftermath of Brey, had already been accused by a critical commentator to 
have “completely ignored the political compromise of 1992, which as a 
response to the Court’s case law of the 1970s and 1980s, had introduced 
a special residence-based coordination for these benefits”. 195 Moreover 
the same Court seems no longer to have the strength, or the will, or 
maybe simply the courage, that allowed its rulings to play a fundamental 
role in promoting European integration in the past decades. 196

192 babayev, op. cit., 363. the most problematic aspect is probably the so-called ‘emer-
gency brake mechanism’ provided for by section D/2 (b). 

193 see EuCo 1/16, cit., section D/2. 
194 such a discriminatory treatment “would have defied the very rationale for granting 

extensive rights to union workers”; babayev, op. cit., 364.
195 Verschueren, “Free Movement or benefit tourism”, 179.
196 Emblematic of this new trend are, among many others, the rather recent decision of 

the Court to mitigate the same principles of supremacy and effectiveness of Eu law; see 
case C-379/15, Association Nature France Environnement, paragraphs 43 and 53 and the 
even more recent one where the CJEu, for the first time, admitted that, in some specific 
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If undoubtedly the same solution proposed in Brey is more pro-Euro-
pean integration than the one which emerges from Dano on, it is after all, a 
solution of compromise. 197 the CJEu could very well (and in my opinion 
actually should) have adopted a more radical approach, submitting the con-
tent of Directive 2004/38 to a judicial review.

It is up to the Member states of the European union (or even to some 
of them 198) to decide if they want to proceed towards a real European social 
citizenship, where migrant union citizens are entitled to full equality of 
treatment regarding social assistance from day one of their arrival in the 
host state, or not 199. such a solution, though, would require, sooner or 
later, the union to be attributed general tax-and-spend redistributive com-
petences 200, so that it could act as a kind of “federal” welfare state 201. It 

cases (such as when “disapplication entails a breach of the principle that offences and 
penalties must be defined by law because of the lack of precision of the applicable law or 
because of the retroactive application of legislation imposing conditions of criminal liabil-
ity stricter than those in force at the time the infringement was committed”), the national 
courts might not be obliged to disapply  national provisions conflicting with Eu law); see 
case C-42/17, M.A.s. and M.b., paragraph 62.

197 In a sense Brey is the logical evolution of the previous CJEu case law (as it 
emerges, for instance, from Grzelczyk and Baumbast) according to which “All measures 
which regulate the right to free movement… act as limitations and conditions upon the 
citizen’s fundamental freedom under article 18 EC; and Member states are required 
to apply those limitations and conditions in accordance with the general principles of 
Community law and, in particular, the principle of proportionality”; Michael Dougan 
and Eleanor spaventa, op. cit., 214.

198 the possibility of a two-speed Europe is at the moment high on the agenda. Moreover, 
since the coming into force of the treaty of lisbon, the legal instruments to do so exist 
(see enhanced cooperation provided for by article 20 tEu). without considering that, in 
any case, the states which eventually do not accept the idea of a further integration can 
always withdraw according to article 50 tEu.

199 Actually, such possible deeper integration regards nowadays many sectors. For 
instance, the financial sector or the field of tax policies, in order to limit serious events as 
the fact that some Eu Member states bonds are more attractive than others (think about 
the matter of spread between german bonds and those of other countries where Euro is the 
official currency) or the fact of moving companies’ domiciles from one country to another 
for the sole reason to take advantage of a more favourable tax regime. 

200 some scholars who, to tell the truth, consider that this option should be “discounted 
immediately”, point anyway out that “the union does undertake limited redistributive 
functions” and give, as examples, the common agricultural policy and the structural funds, 
although they consider that these “are hardly precedents for any realistic prospect of the 
union acquiring general competence to provide for the population’s social needs based 
upon classic risks such as unemployment, old age, illness, or disability”. see Dougan and 
spaventa, op. cit., 187.

201 the same authors, though, believe (arguably) that the creation of a real European 
welfare system seems problematic. this is due to the lack of a sense of collective identity 
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would consequently imply very relevant choices in terms of contents, costs 
and competences 202. 

at the Eu level comparable to that existing in Member states, which would make it 
difficult to attribute further redistributive functions to the Eu; ibid.

202 some scholars seem convinced that granting full social assistance to all migrant 
union citizens from the beginning might actually weaken the European citizenship itself; 
see barnard, “Eu Citizenship and the principle of solidarity”, 174-175. these worries, 
although understandable from a practical point of view, are debatable with regard to their 
theoretical foundations. As written above, individuals are generally entitled to welfare sup-
port when they can claim membership of the solidaristic community on the basis either of 
their nationality or of their contribution. Currently, the concept of “nationality” has been 
gradually overcome by the concept of “citizenship”. what is then the difference between 
a solidarity based on nationality and a solidarity based on citizenship? In theory, virtually 
none. And European union citizenship not only does actually exist but, according to the 
CJEu, is destined to be the fundamental status of nationals of the Member states (see case 
C-184/99 grzelczyk, paragraph 31). to renounce to full social solidarity towards migrant 
union citizens would imply to accept that “old-fashioned” nationality should prevail on 
citizenship which means, from a theoretical point of view, giving nationalism a relevant 
place in current society, which is very debatable from a philosophical and historical point 
of view. After all, why should an Eu taxpayer from a certain area of any Member state 
be happier to contribute to the welfare of an Eu citizen coming from another part of the 
same country rather than to the social assistance of an Eu citizen coming from another 
Member state? only if he considers another Eu citizen “a foreigner”, somebody who 
is not covered by fraternal responsibility, while somebody coming from another part of 
the same country is.
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CeCilia BerTolini anD PieTro milazzo*

thE rIght to hEAlth bEtwEEN  
thE ItAlIAN CoNstItutIoN AND EuropEAN lAw,  

FroM hEAlth INClusIoN  
to thE solIDArIty prINCIplE:  

thE lANguAgE IssuE

1. The reasons and implications of social inclusion within the right 
to health care

social inclusion is a phenomenon that concerns all individuals who, 
although abstractly entitled to enjoy the same social rights as other citizens 
of a certain system, for reasons of language, health, culture, geographical or 
ethnic origins are in need of a targeted consideration in order to be granted 
the enjoyment of those rights. the aim is that of removing the linguistic, 
cultural, ethnic obstacles which make it impossible for those individuals to 
have total and equal access to those rights.

the concept and the definition of social inclusion does not belong to 
the world of law but they have a meta-legal nature.

Very often, for this reason, when wording legislative texts, acts, admin-
istrative provisions or decisions, inclusion is based on the indications that 
these texts intend to provide about the full enjoyment of social rights.

this part of the study deals with the inclusion of members of a linguistic 
minority (non Eu citizens) in order to safeguard their right to health care.

the measure and the true effectiveness of inclusion are the criteria to 
be used with reference to immigrants, to evaluate the consistency of article 
32 of the Italian Constitution.

this article is a programmatic provision that binds the legislator to pro-
mote in the area of research, experimentation and bureaucratic organisation, 

* the authors have shared the content of the present work. C. bertolini is the author 
of paragraphs 1, 2 and 3; p. Milazzo is the author of paragraphs 4, 5, 6 and 7. this work 
was last updated in september 2016. 
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suitable initiatives aimed at creating a complete safeguard system suitable 
for the needs of a society that grows and makes progress.

It is also a preceptive measure on the basis of which an individual can 
claim his personal right to guaranteed health care before the state as a per-
sonal asset but also an asset of the entire community which needs health 
care in order to increase the human personality of every single individual. 1

Furthermore, on a constitutional level, inclusion seems to be one of the 
tasks the republic has to accomplish according to articles 3, paragraph 2 
of the Constitution (concerning substantial equality).

substantial equality obliges the legislator to remove all obstacles, includ-
ing language, health, culture and geographical and ethnic origin obstacles, 
that prevent the development of human beings and the true participation of 
all workers to the political, economic and social organization of the country.

the legal and administrative measures within health assistance are 
achieved through three types of interventions: a) activities concerning 
information, education, prevention and health promotion; b) activities 
that favour access to services; c) activities in response to health assis-
tance needs.

A case of inclusive measure is given by the guidelines meant for health 
care professions, like cultural mediators concerned with the prevention, 
assistance and rehabilitation of women who have suffered from genital 
mutilations.

It is therefore clear that sanitary inclusion preludes to health safeguard.
According to article 117, paragraph 3 of the Constitution, in health 

matters, regions share competence with the state, and they are asked to 

1 Article 32 of the Italian Constitution qualifies the protection of health as “a 
fundamental right and a public interest”, it imposes on the state to promote all appropriate 
initiatives and to adopt specific behaviours aimed at better protecting the health in terms 
of generality and totality. It also imposes the state to maintain a complete physical and 
mental wellbeing and social forms as well as fundamental rights for individuals, for his 
values, even prominent interest of the community for the commitment and the role that 
same individual is called to accomplish in civil society, for its development and growth. 
with regard to the necessity to guarantee an irreducible core of health care even to illegal 
immigrant foreigners, the Italian Constitutional Court has ruled on several occasions (e.g. 
decision. no. 252/2001, but also decision no. 148/2008) stating that: “… according to 
a principle constantly affirmed by the jurisprudence of this Court, the right to medical 
treatment necessary for the health protection is constitutionally conditioned by balancing 
needs with other constitutionally protected interests, unless, however, the guarantee of an 
irreducible core of the right to health has been defended by the Constitution as an area of 
inviolable human dignity, which refuses the existence of situations without protection that 
can indeed affect the implementation of that right [i.e. right to health]. this irreducible 
core of public health protection as a fundamental right of the person must therefore also 
be granted to foreigners, whatever their position is in relation to the rules governing the 
entry and residence in the state […]” [english translation made by authors].
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intervene with detailed regulations within the fundamental principles pro-
vided for by state laws.

on a regional level, we’ll limit ourselves to point out that in a recent 
decision of the Constitutional Court (no. 299/2010) it has been made clear 
that: “the possibility of legislative action of the regions must be recognized 
with regards to immigration, as provided for by article 1, paragraph 4, of 
the Italian legislative decree no. 286 of 1998, standing firm that ‘this leg-
islative power cannot relate to aspects that concern the planning policies 
of entry flows and residency in the country, but other areas, such as the 
right to education or social assistance, under the concurrent and residual 
legislative competence of the regions (judgment no. 134 of 2010)’. public 
intervention concerning foreigners cannot in fact limit itself to controlling 
their entrance and their stay on the national territory but it must neces-
sarily consider other aspects – from social assistance to education, from 
health to housing – which involve multiple normative competences some 
attributed to the state, others to the regions (judgments no. 156 of 2006, 
no. 300 of 2005)”.

 At a regional level the relevant principles concerning social inclusion 
come from the so said “statutes”, that is those peculiar regional laws, adopt-
ed with an aggravated legislative procedure which indicate the inspirational 
principles of legislative and administrative regional action.

At a statutory level, the approaches to health inclusion of immigrants 
are different. In some cases, the statute merely contains general provisions, 
in other cases sanitary inclusion is hoped for with a certain emphasis: the 
full insertion of immigrants in the regional community is promoted with-
out an effective recognition of social rights (Calabria) and a high level of 
services (Campania).

the lombardia region seems to express itself in more inclusive terms 
because it “promotes with respect to the different cultures, ethnic groups 
and religions, full integration policies of resident foreigners in the society 
of lombardia in line with state and Community laws” (article 2, para-
graph 4, letter h).

At European level, the conclusions of the European Council in Decem-
ber 2007 concerning immigrants’ health pointed out the link between 
immigrants’ and European citizens’ health care and invited the European 
Commission to sustain the activities in this area throughout the second 
European action programme regarding health (2008-2013). the programme 
has awarded the opportunity to finance many cooperative actions in this 
area including the exchange of good practices, the creation of guidelines 
and information for immigrants.

the need for more initiatives in this area, as the access to health assis-
tance and prevention, is among the priorities contained in the Commis-
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sion’s 2009 communication “solidarity in health matters: reduction of health 
inequalities in the Eu”.

In 2010 immigration and health topics have been considered in the more 
wider context of health inequalities up to the adoption of the European 
Council’s conclusions on “Equality and health in all policies: solidarity in 
health matters”. on that occasion, the Council approved the opinion of the 
Committee for social protection (Cps) on the topic “solidarity in the mat-
ter of health: reduction of health inequalities in the Eu” where the 2009 
Commission’s proposals regarding the need to reduce health inequalities 
are shared. It is considered a fundamental point for social protection and 
inclusion. the Committee also traces a certain number of specific initiatives 
that need support at European level, including the definition of a restricted 
number of indicators, special actions for vulnerable groups, exchange of 
better practices and the financing of innovative actions concerning health 
inequalities with the programme progrEss.

In article 35 (health protection) of the Eu Charter of Fundamental 
rights, it is written that: 

“Everyone has the right of access to preventive health care and the 
right to benefit from medical treatment under the conditions established 
by national laws and practices. A high level of human health protection 
shall be ensured in the definition and implementation of all the union’s 
policies and activities”.

According to article 6 tFEu the Eu’s health policy integrates national 
policies and guarantees that whoever lives in the Eu has access to high 
quality health care.

In the light of the contingent circumstances concerning the uncontrolla-
ble influx of immigrants, the shared competence of article 4 (2) (k) tFEu 
according to which the union can intervene in the area of common security 
problems concerning public health must be pointed out.

therefore article 168 (5) tFEu states that: “the European parliament 
and the Council deliberating according to the ordinary legislative proce-
dure and prior consultation with the economic and social Committee and 
the Committee of regions may adopt motivating measures to protect and 
improve human health, in particular to fight against the great scourges that 
exist beyond the boundaries, measures concerning surveillance, the alarm 
and the fight against serious threats to health…with exclusion of any har-
monization”.

It is therefore clear that, within such measures, inclusive initiatives could 
be included and absorbed.
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2. Reconstructive perspectives of claims connected to health inclusion 
in the internal system and relapses on an operative and organiza-
tional level

Case-law contributes to the exact identification of the legal nature of 
different cases referable to social health inclusion.

A question has arisen concerning the identification of the boundaries 
within which the exercise of administrative power can influence fundamen-
tal rights of the individual qualified as inviolable, such as the right to health.

According to a first approach dating back in time and deriving from the 
theory of unfadable rights, 2 a procedure concerning the right to health of 
an individual has to be submitted to the ordinary judge, because that is the 
natural judge of rights and health is a personal fundamental right which 
cannot suffer compressions and degradations to a mere legitimate interest 
against the use of public power. 3 

According to another approach instead, when the dispute concerns the 
achievement of health services asked for and denied by public adminis-
tration, the right to health becomes recessive considering the presence of 
other interests. we therefore assist to the exercise of discretionary power 
and the right claimed by the individual becomes a mere legitimate interest 
and so the administrative judge becomes competent. 4

2 see also luca buscema, “potestà amministrativa e tutela dei diritti fondamentali 
all’interno delle aule giudiziarie: profili sostanziali e di giurisdizione con particolare riguardo 
al diritto alla salute”, Consulta Online (2012): http://www.giurcost.org/studi/Buscema.
pdf and Ana Multari, “Diritti fondamentali e riparto di giurisdizione: note a margine della 
ordinanza della Corte Costituzionale n. 241/2010”, Il Diritto Amministrativo (2011): http://
www. ildirittoamministrativo.it.

3 see ssuu, Italian supreme Court, united sections, decision of March 9th, no. 1436 
(1979), (made with reference to the dispute concerning the right to health injury), on the 
topic of the existence of absolute individual rights not susceptible to degradation by the 
administration’s duty.

4 see Italian supreme Court, united sections, August 1st, no. 17462, (2006) according to 
which: “with regard to good-health a “core” can be identified, which configures an absolute 
and primary personal right, aimed at ensuring the integrity of the mental and physical 
conditions of individuals in need of health treatment and in conditions of indispensability, 
gravity and urgency that otherwise may not be satisfied, against which is configurable only 
an ascertainment of the public administration power to appreciate the single occurrence of 
such conditions. In the absence, however, and when those conditions are not denounced 
prejudices to health – in terms of aggravations or inadequate healing – the application seeking 
to obtain the necessary performance in ways more convenient and, for the patient, easier 
than those going from the pA, is premised on a subjective situation of legitimate interest 
due to the discretionary power that belongs to the administrative authority promptly to 
satisfy the needs of the applicant choosing among the possible viable options – including 
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In this situation, the legitimate interest can be defined as the claim of 
an individual to a legitimate administrative decision through which he can 
obtain a specific health service. 5

In any case, in a life-threatening situation, that is the exposure of an indi-
vidual to a useless and persistent state of suffering caused by the delay of 
denial of public administration, the right claimed can only be considered as 
a perfect personal right therefore following the jurisdiction of the ordinary 
judge and leaving the jurisdiction of the administrative judge only in the 
case in which there is no imminent and irreparable prejudice. 6

In these terms the stranger’s claim to a medical service is always ascrib-
able to a personal right.

It is often hard to distinguish between health service and inclusion activ-
ity. this is because inclusion activities, especially in the case of urgent and 
essential treatments, are mainly (and entirely) referable to the behaviour 
prescribed for by a doctor asked to give a service according to article 1176 
of the Italian Civil Code and the Ethic Code. 7

through an integration between the potential of public facilities with any private ones – the 
reputed solution most appropriate to the purpose of full efficiency of the health service”.

5 Vittorio Domenichelli and paola santiniello, “the jurisdiction of the administrative 
judge – Annual report 2011”, Ius Publicum Network Review, (2011): http://www.ius-
publicum.com: “the topic concerning the division of jurisdictions has long been the subject 
of normative arrangements, creative mediation of jurisprudence and consideration of the 
law. the milestone of this process of tidying up the subject is currently represented by 
the Code of Administrative procedure, legislative Decree 2 July 2010, no. 104, which 
has essentially kept the features and limits of the jurisdiction of the administrative judge 
unaltered (from the criterion of division according to the legal position of a subject – 
indeed, as mentioned, provided for by the Constitution – to the compensatory safeguard 
for damages caused by harm to legitimate interest, to the exclusion of jurisdiction on acts 
issued by the government in the exercise of its political power, and so on)”.

6 In Cons. st., V, January 11th, 2006, no. 35, it is stated that: “the well-established 
nomophylactic address of the Italian supreme Court is well known … that the 
administrative discretionary power in the field [of health protection] ceases to exist 
whenever the applicant submits an emergency situation, that can be overcome only by 
administering immediate care not provided by the public health service, dealing in this 
case of the duty to ensure protection to a person’s absolute right, not susceptible – because 
it is a perfect subjective right – of being degraded from any negative decision of the 
administrative authority (in terms, see the recent order of the s.C. united sections no. 
13548 of 24.6.2005 on “protocol Di bella”, as well as the previous arrests of the jurisdiction 
of the supreme Court: 26.9.1997, no. 5297; 28.10.1998, no. 10737; 19.2.1999, no. 858 ; 
29.11.1999, no. 837; 10.5.2001, no. 194, 8.8.2001, no. 10965), even if those are adopted 
in deference to other (recessive) interests of constitutional relevance (such as the proper 
management of public funds; in question, see the order of the supreme Court united 
sections no. 11334 of 30.5.2005)”.

7 the Medical Ethic Code contains a comprehensive regulation on the issue of 
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It can be easily deduced by looking at the information obligation rest-
ing upon the doctor.

In this regard, while past case-law seemed to conclude that non fulfilling 
the obligation to provide informed consent gave birth to a pre-contrac-
tual responsibility, 8 today it is believed that it leads instead to contractual 
responsibility.

the medical profession is qualified as a complex service that is divided 
into a diagnostic and a therapeutic phase. the duty to give information 
arises after the first contact doctor-patient and is aimed at obtaining the 
patient’s participated adhesion to the proposed therapy and treatments.

therefore, the violation of the doctor’s duty to give information con-
stitutes a breach of contract, precisely a breach to the obligation of giving 
information. 9

All this consents therefore to qualify the linguistic-cultural inclusion in 
terms of the foreign patient’s required contractual conduct. such conclu-
sion considers also every consequence concerning the burden of proof if 
a dispute concerning the doctor’s civil responsibility arises if partial infor-
mation was given.

the indications included in the guidelines adopted by the Ministerial 
Decree no. 78 17th of December 2007 concerning prevention, assistance 

information requirements. It must be highlighted that article 33, relating to public 
information, states that the physician must provide the patient with the most appropriate 
information required for diagnosis, prognosis, the prospects and the possible diagnostic 
and therapeutic alternatives and the foreseeable consequences of the choices. the doctor 
will need to communicate with the individual taking into account his ability to understand, 
in order to promote maximum participation in decision-making and adherence to 
diagnostic and therapeutic proposals. Any further requests for information by the patient 
must be satisfied […]. Article 35, concerning the acquisition of consent, states that the 
physician must not undertake diagnostic and / or therapeutic without the acquisition of the 
patient’s explicit and informed consent. the consensus, expressed in writing in the cases 
provided by law and in cases where the peculiarities of diagnostic and / or therapeutic 
purposes or for the consequences thereof on the physical integrity appears expedient 
of a person’s intention documented event, is integrative and it does not substitute the 
information process in article 33 […]. In any case, in the presence of documented refusal 
of a capable person, the doctor must desist from consequent diagnostic and / or curative 
acts, no medical treatment against the will of the person. […]. Article 36, about emergency 
assistance, states that when there is an emergency measure, taking into account the will of 
the person unless it is given, the doctor must take steps to ensure the necessary assistance. 
these provisions contain, in hindsight, the core of even legal principles that govern the 
matter concerned. they represent, therefore, a useful benchmark from which the doctor 
may draw precise claims.

8  see Italian supreme Court, III, decision no. 10014 (1994).
9  see Italian supreme Court, III, decision of May 23rd, no. 7027 (2001) and more recently 

Italian supreme Court, III, decision of september 29, no. 20806 (2009).
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and rehabilitation of women and girls that have undergone genital mutila-
tion can be of support to the above considerations.

the said indications state that:
– If a doctor has the necessary cultural and scientific information concern-

ing female genital mutilation, this prevents reticence, embarrassments 
and curiosity (A);

– If necessary, it would be convenient to have the cooperation of inter-
preters and cultural mediators (usually more accepted by women) in the 
respect of their culture and traditions (b);

– sanitary operators should know the various kinds of female genital 
information, keeping in mind that it is always necessary to adapt to the 
description given by the interested person in order to create a positive 
personal relationship and not injure the woman or girl’s sensitivity (A).
the classification of the recommendations according to the ranking A, 

b, C, D, E, reflects the quality of the methodological approach but also the 
welfare burden of the specific problem, the costs, the acceptability and the 
feasibility of the intervention.

In particular, the execution of the recommendations of letter A) are 
highly recommended being sustained by scientific proof of good quality, 
while concerning recommendations of letter b) there are some doubts on 
the fact that the particular procedure must be always recommended and it 
is believed that its execution should be carefully considered.

It must be specified that letter b) marks the recommendations concern-
ing linguistic-cultural mediation within the sanitary structure and that in 
the guidelines there are no recommendations that go further than the ones 
for letter b).

In conclusion, in the light of the elements examined, the concretely 
inclusive activities constitute first of all (if not exclusively in the case of 
urgent ad essential treatment) a declination and application of the princi-
ple of professional diligence that the doctor must always abide by while 
exercising his profession.

on the level of administrative organization, and therefore of the pur-
chase of health inclusion instruments, aimed at an approach to treatment 
and to the disbursement of health service even from a linguistic-cultural 
point of view, we must underline how cultural mediation constitutes a mere 
service, object of a public procedure and therefore that can be found on the 
market according to the discipline concerning public service contracts. 10

the nature of cultural mediation as a service – which today is available 
on the Italian public administration electronic market platform (so-called 

10  tar Campania-Napoli, II, December 2, 2011 no. 5987.
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MEpA) – is confirmed by a recent decision of the Italian Council of state, 11 
where the legitimacy of the appeal by the Azienda ospedaliero – univer-
sitaria ospedali riuniti “umberto I – g.M.lancisi – g.salesi” before the 
MepA was fully recognised to purchase the service of cultural mediation 
for the period 2014-2015, after the previous tender had been annulled. 

language-cultural mediation therefore can access the health service and 
equips it with simple immaterial tools used by the administration.  

3. The integration agreement between the foreigner and the State: 
inclusion and solidarity principle

In 2011, in Italy was adopted the decree of the president of the republic 
(d.p.r.) no. 179 14th september 2011, regulating the integration agreement 
between the foreigner and the state.

generally speaking it establishes a path of compulsory integration intro-
duced by law that induces the foreigner who wants to live in Italy to ful-
fill some obligations in order not to incur in the penalty of expulsion (see 
article 4-bis of the Italian legislative decree no. 286 of 1998).

on the basis of other European models, even Italy with such integra-
tion agreement, in connection with the regions, the local bodies and all the 
interested social players, commits itself to offer Italian language courses, 
education courses and social studies.

on this occasion information is given concerning “initiatives that sus-
tain the integration process” (as free Italian language courses) active in the 
province. the foreigner must achieve the knowledge of spoken Italian lan-
guage at least equivalent to level A2 in the Common European Framework 
of reference for languages issued by the European Commission.

According to what is provided for by article 1 paragraph 2 of the decree 
of the president of the republic no. 179/2011, a foreigner who is over 16 
years of age who enters the national territory for the first time and asks 
for a residence permit for not less than one year according to article 5 of 
the act on immigration (legislative decree no. 286/1998) must stipulate an 
integration agreement with the state divided in credits. 12

11 Cons. st., III, october 22, 2014 no. 5202.
12 the agreement is drawn up – according to the model in Annex A, which forms an integral 

part of the regulation – in duplicate, one of which is delivered to the foreigner, translated 
into the language indicated by him or if this is not possible, in English, French, spanish, 
Arabic, or Chinese, Albanian, russian or philippine, according to the preference indicated by 
the person concerned. For the state, the agreement is signed by the prefect or his delegate.
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the agreement lasts two years and can be extended for one more year.
with the agreement, the foreigner commits himself to:

a) to achieve the knowledge of spoken Italian language at least equivalent 
to level A2 in the Common European Framework of reference for lan-
guages issued by the European Commission;

b) to achieve sufficient knowledge of the fundamental principles of the 
Constitution of the republic and of the organization and functioning 
of the Italian public institutions;

c) to achieve sufficient knowledge of civil life in Italy, with particular refer-
ence to the sector of health, school, social services, work and tax obliga-
tions;

d) to guarantee the fulfilment of the education obligation for children under 
age.
with the signing of the agreement the foreigner also declares to adhere 

and respect the principles of the Charter of citizenship and integration val-
ues provided for by the home secretary’s decree of the 23rd of April 2007 
published in the gazzetta ufficiale no. 137 of the 15th of June 2007 (article 
2, paragraph 5 of d.p.r. 179/2011).

with the agreement, the Italian state binds itself to sustain the integra-
tion process of the foreigner throughout the undertaking of every suitable 
initiative in accordance with the regions and local bodies.

In the near future, the state would assure the foreigner the participation 
to a session of social education and information on life in Italy as provided 
for in article 3 of the regulation.

previously and in a similar way, the united kingdom, with the Nation-
ality, Immigration and Asylum Act of 2002, introduced tests concerning 
English and history of the institutions of the Country for the candidates 
who wish to obtain citizenship and also an official ceremony in which the 
candidate gives a public oath. 13

In spain, at a state level, we must point out the Fondo para la acogida 
(Funds for admission) of 2005 and the Plan estrategico de ciudadanìa e inte-
gracìon (peci, strategic plan for citizenship and integration) with which a 
general situation is created for the management of integration. 

the plan was presented as a bidirectional process based on intercultural 

13  In these terms and for further references to the legislation on integration of foreign 
immigrants in the different European countries, see sara breschi, roberta Carpanese, 
Michele lastella giuseppe liguori, Filomena piccarreta, bruno strati, “l’Italia di fronte 
al fenomeno migratorio: l’accordo di integrazione. sostegno alla condivisione di diritti e 
doveri (e alla crescita delle opportunità individuali) o mero strumento di politica migratoria 
(e di controllo della migrazione “marginale”)?” (paper presented at scuola superiore 
dell’Amministrazione dell’Interno, XXVI Corso di formazione dirigenziale per l’accesso 
alla qualifica di viceprefetto, 2012): www.ssai.interno.it/download/allegati1/26gruppo1.pdf.
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principles (interculturalidad), equality principles (igualdad), and citizenship 
principles (ciudadanìa), and intended for a full civic, political and economic 
participation of foreigners in spanish society.

In germany the most important of state initiatives in favour of integra-
tion provided for by law and which regulates the right to stay of foreign-
ers is the realization of integration courses, entirely organized under the 
responsibility of the federal office for migration and refugees.

the integration course provides for an initial evaluation test and is divided 
in language courses, for a total number of 600 hours of lessons which permit 
to obtain level b1 of the Common European Framework of reference for 
languages, and in an orientation course of 45 hours on values, rights and 
german society’s culture; there is also a final exam for both of the two parts.

the integration agreement introduced by the d.p.r. 179/2011 is void 
whenever the police superintendent refuses to issue or to revoke the resi-
dence permit, due to a lack of the legal conditions, either since the begin-
ning or later on (article 2, paragraph 10 of the regulation).

Furthermore, as provided for by article 3, paragraph 3 of the regula-
tion, the non-attendance of the session of civic education and information 
according to paragraph 1 (civic formation and information of civil life 
in Italy) gives way to the loss of fifteen of the sixteen credits given when 
subscribing to the agreement according to article 2, paragraph 3 of d.p.r. 
179/2011 (also article 4 of the agreement).

During the civic education session the foreigner achieves an approxi-
mated knowledge of article 2 (4) (b) of the regulation, that is the funda-
mental principles of the republican Constitution and of the organization 
and functioning of public institutions in Italy, and of letter c), that is a suf-
ficient knowledge of civil life in Italy with particular reference to the sec-
tors concerning health, school, social services, work and tax obligations.

According to article 4 (3) of the d.p.r. 179/2011, the credits given 
when subscribing to the agreement are confirmed during the verification 
process provided for by article 6 and only when it has been verified that 
the knowledge of spoken Italian language at level A1 and the knowledge 
of civic culture and civil life in Italy has been gained; on the contrary the 
credits are taken back.

It holds firm that if during the verification process it is verified that a 
superior level of knowledge in respect of what provided for in attachment 
b has been gained, more credits are given in proportion with the actual 
level of knowledge achieved.

A month before the termination of the agreement, the office for immi-
gration within the prefecture office of the government starts the verifica-
tion process using the documentation provided by the interested person 
and the documentation found by the office.
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In the absence of suitable documentation, the interested person can 
ask that his level of Italian language knowledge and that of civic culture 
and civil life in Italy be verified throughout a specific test arranged by the 
office (article 6, d.p.r. 179/2011 and article 5 of the agreement, annex A 
of d.p.r. 179/2011).

the evaluation concludes with the assignment of final credits and the 
issuing of one of the following determinations (that is administrative meas-
ures):
a) the fulfilment of the agreement if the number of the final credits is equal 

or superior to thirty and if the knowledge of Italian language and of civic 
culture and civil life in Italy has been achieved at the level provided for 
in article 1 (a) and (b);

b) deferment of the agreement for a year at the same conditions, if the num-
ber of the final credits is between one and twenty nine or if the level of 
knowledge of spoken Italian language and of civic culture and civil life 
in Italy provided for in letter a) has not been achieved. the deferment 
is communicated to the interested person.

c) the breach of the agreement and the consequent expulsion of the inter-
ested person from the national territory if the number of final credits is 
equal or below zero. If according to the legislation in force the interested 
person cannot be expelled, the breach of the agreement is considered 
only for future decisions in matters of immigration.
the provision of the agreement, amongst other things, also legitimises 

the claim of foreign immigrants to a guaranteed right and full access to 
health protection.

the signing of the agreement is a condition for the issuing of the resi-
dence permit and therefore for the use of health care equal to that of Ital-
ian citizens.

the fact that the agreement requires an active behaviour of the immi-
grant with the obligation to achieve sufficient knowledge of the Italian 
language and of the civic culture of our Country, and the qualification of 
such an obligation in the terms of a true obligation for the immigrant who 
signed the agreement are all elements and discussion points on the nature 
of inclusion.

health inclusion can so be qualified as a personal right instrumental 
to health safeguard with a specific and relative autonomy with respect 
to fundamental rights, included in a relationship between the immigrant 
foreigner and a situation of formal correspondence and substantial com-
plementarity.

In fact the right of the foreigner to an inclusive facere (cultural-linguistic) 
by the Italian state is distinguished by the fact that health safeguard and 
more generally the enjoyment of social rights is linked to the assumption 
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of an obligation to learn Italian language and to comprehend civic culture 
and civil life in Italy. 14

however the foreigner’s breach of the cultural-linguistic obligations 
cannot entail the termination of the agreement. It is not a contract and 
no reference to the provisions of the Civil Code concerning obligations is 
made. It creates the factual presupposition for the exercise of administrative 
power with the adoption of expulsion or the deferment of the verification 
or the reduction of credits.

we are talking about administrative measures therefore contestable 
before the administrative judge. these measures interfere with the enjoy-
ment of sanitary assistance but also with the inclusive approach promised 
by the state according to the above mentioned agreement. 

the integration agreement is a punctual declination of the solidarity 
principle provided for by article 2 of the Italian Constitution on the basis of 
which every single citizen or foreigner is asked to not remain in an egoistic 
defensive position but instead assume the role of a responsible member of 
society. Every citizen or foreigner must also fulfil the obligations of politi-
cal, economic and social solidarity even through the knowledge of language 
and the sharing of the state’s fundamental values and contribute to the 
evolution of individuals in society in order to fully enjoy social rights. this 
must not determine an exaggerated effort of the state (with reference to 
health safeguard of immigrant foreigners) in order not to affect the social 
assistance capacity of the whole society.

4. The language issue

In its “Communication from the Commission of 20 october 2009 on 
solidarity in health: reducing health inequalities in the Eu”, the European 

14  In this regard, it is necessary to point out that also the foreigner who does not abide 
by the rules concerning entrance and residence is anyway always granted urgent and 
essential treatments for illnesses and injuries. Also the irregular foreigner is always granted 
preventive medical programmes for the safeguard of individual and public health (article 
35, paragraph 3 of legislative decree no 286/1998). Article 35, paragraph 3 of legislative 
decree 286/1998 states that the following treatments are always granted: “a) social safeguard 
of pregnancy and maternity, same as Italian citizens, according to the laws 29 July 1975 
no. 405 and 22 May 1978 no. 194 and to the health Minister’s decree of 6 March 1995 
published in gazzetta ufficiale no. 87 of 13 April 1995; b) children’s health safeguard, 
according to the Convention on the rights of the Child of 20 November 1989, ratified 
and executed by Italian law of 27 May 1991 no. 176; c) vaccinations according to laws 
concerning public prevention campaigns authorized by regions; d) international preventive 
medicine interventions; e) prevention, diagnosis and cure of infective illnesses”.
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Commission pointed out how the application of the principle of solidarity 
in health must have as an aim that of “meeting the needs of vulnerable 
groups” because “addressing health inequalities effectively requires poli-
cies which include both actions to address the gradient in health across 
the whole of society as well as actions which are specifically targeted to 
vulnerable groups”; the matter concerning inequalities in health in fact 
“for some groups, the issue of health inequality including reduced access 
to adequate health care, can be qualified as one which involves their fun-
damental rights”.

In this part of the study we will try to discover what kind of approach 
Italy follows with regards to this delicate problem, a problem that will of 
course revive itself in the future in particular with regards to the use of 
language in the health sector.

health systems are generally built on the basis of national language (and 
even on the particular social and cultural reconstruction of health concept 
and of health organization). 

only when there are very strong historic linguistic minorities, they find 
recognition even on the level of health organization as more generally amidst 
public administrations (just consider Italy and its experience of trentino-
Alto Adige or of Valle d’Aosta). 

the linguistic obstacle, apart from giving way to a deficit in knowledge 
and the access to the system of health safeguard, tends also to emphasize 
and amplify the cultural problems that involve relationships between indi-
viduals, groups and health in multicultural and multi-linguistic situations: 
for example, the different cultural/religious perception of illness, the refusal 
of specific treatment and on the contrary the execution of practices not 
permitted in the country of residence, the different value given to preven-
tion with respect to the cure. 15

In some cases the linguistic/cultural obstacle resolves in the impossibil-
ity to start the mechanisms provided for by national law to connect the 
health organization with the function of pursing and repressing crimes: just 
think about the difficulties of illustrating the possibility of complaint for 
individuals who have suffered ill-treatments or injuries.

on the other hand it is known that a person’s culture determines in a 
very significant way how a person perceives information concerning health, 
that is: (i) what is considered to be a health problem for which it is pos-
sible or necessary to turn to a health structure, (ii) how symptoms and 
worries about ones health and their family’s health are talked about, (iii) 

15 About the link between minorities’ culture and their position in the organization 
(especially constitutional) of the state in which they are, see Vittorio Angiolini, Sulla rotta 
dei diritti. Diritti, sovranità, culture (torino: giappichelli, 2016), 67 et seq.
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who should supply the treatment and what treatment should be given and 
finally (iv) how rights and protection are exercised.

It is demonstrated that patients of a minority ethnic group – who obvi-
ously incur in the linguistic obstacle amidst other general cultural obstacles 
when approaching the internal health system – have less probabilities of 
receiving the same treatment received by the majority of the population. 
this part of population has more probability of incurring in adverse events, 
more serious and linked in the 50% of cases of error in communication 
(against an ordinary percentage of not more than 30%).

the patients who experiment linguistic barriers, because of the difficulty 
of the approach to the systems of prevention and cure in the country of 
residence: (i) use fewer prevention strategies and undergo fewer medical 
visits and receive less treatment with respect to the other part of the popu-
lation that does not have this problem; (ii) have less probability of using 
ambulatory services and of continuing the contact with the health service 
for follow-up treatment; (iii) in general, are even less satisfied with the 
cures; (iv) are most likely to neglect to follow the treatments subscribed; 
(v) favour access to health services throughout emergency services; (vi) have 
treatments and hospitalizations that last longer.

this situation, where there is a less efficient and appropriate use of 
linguistic instruments, can cause impoverishment of the rights enjoyed by 
individuals who don’t speak the national language and have difficulties in 
understanding it. this can also cause inequalities that derive from the fact 
of being part of a minority.

Changing the prospective, the inefficient and inappropriate use of 
linguistic instruments can cause problems even in the management 
of health services and in the answers given to the health needs of the 
population.

under a different profile, it affects even the same organization of health 
services which suffers a different pressure related to the services provided 
(or which should be provided) in favour of members of a linguistic minority. 

As outlined above, its course tends to fall outside the ordinary organi-
sational perimeter of the services, for which the services themselves are in 
fact organised and financed accordingly: in a context which more recently 
is inclined to standardise and homogenise services and the organisation 
itself (even with a view to saving and rationalising on overall health care 
spending), it is clear that such circumstances result in particularly high 
“marginal costs”, so to speak. 16

16  see Douglas w. Macpherson and brian D. gushulak, “global Migration perspective: 
Irregular migration and health in geneva”, Global Commission on International Migration, 
7 (2004): 9, “any injury or illness that occurs in this socially marginalized population may 
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Members of new linguistic minorities born from more recent and massive 
migration have furthermore new and different health needs with respect to 
the rest of the population (in terms, for example, of typical pathologies of 
the places of origin but even in terms of treatments and cures). the insuf-
ficient comprehension of the health organization gives way to an access 
concentrated on emergency services and an insufficient participation to 
prevention programmes and health paths different from sanitary treatments.

this implies important consequences with regards to the organization 
of health services: larger are the linguistic minorities, less efficient are their 
integration abilities in health paths.

the problems related to imbalance access to health services deriving 
from the existence of linguistic barriers have been the object of interven-
tions by the world health organization.

For example, in resolution 61.17 of 2008 “Health of Migrants”, the 
who recommends Member states to create a system of non-discriminatory 
access to sanitary services even concerning linguistic differences.

International law instruments and in particular the conventions on 
human rights provide for the right to access to treatment without distinc-
tions on the basis of nationality and status.

For example, article 12 of the Convention on economic, social and cul-
tural rights states that “the states parties […] recognise the right of every 
individual to enjoy the highest attainable standard of physical and mental 
health” and the EEs Committee made it clear that the states have the duty 
to respect the right to health and eliminate the obstacles or the limitations 
on peoples’ access to prevention services and palliative treatments (even 
irregular migrants). 17

A trace of this approach can be found in some announcements of the 
EChr Court in which serious difficulties of access to some health services 
can be interpreted – even though with some limits especially linked to the 
exceptional nature of some circumstances – as a violation of the right to 
life, to integrity, to physical and social identity, to the maintenance of men-
tal health, to individual improvement, to the ability to start a relationship 
with other people and with the external world. 18

the European union has considered these matters – within its compe-

be associated with a delay in access or health service delivery or a refusal to access or 
provide required care. the result may be poorer clinical outcome for the individual but 
also a greater risk of transmissible disease for the hos population or higher health service 
costs associated with a delay in diagnosis and management”.

17  see also ryszard Cholewinski, Study on obstacles to effective access of irregular migrants 
to minimum social rights (brussels: Council of Europe publishing, 2005), 49.

18  see European Court of human rights, pretty vs. united kingdom, (29/04/2002).
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tence and its limits in health matters – in more than one occasion, espe-
cially during the portuguese and spanish European union presidencies 
(2007-2010).

For example in the Economic and social Committee’s opinion 2007/
C256/22 very specific recommendations are given which include the crea-
tion of “meeting points and information centres” in order to help minori-
ties to have access to information on social and sanitary assistance and the 
strengthening of national programmes on public health which keep in mind 
minority languages and cultures.

the Italian context is distinguished by a strong constitutional founda-
tion (that can be found especially in articles 3 and 32 of the Constitution) 
and by a public health organization that is characterized by universality 
and equality principles (at least since law 833/1978). 19

Articles 34 and 35 of the legislative Decree 286/1998 recognize even 
to foreigners the right to health assistance, even with reference to irregular 
foreigners (limited to urgent or essential treatment but with the inclusion 
of “medical prevention programmes and the safeguarding of individual 
and public health” 20). 

recently the Constitutional Court has confirmed that the Italian legal 
system is characterized by a “normative context distinguished by an irreduc-
ible core of safeguard of the right to health protected by the Constitution as 
an inviolable ambit of human dignity recognized to the foreigner even with-
out a valid residence permit” (Decision 61/2011, also in Decision 299/2010, 
432/2005, 252/2001).

At a regional level – especially in the new statutes adopted after the 1999 
constitutional reform – a particular sensibility concerning the inclusion of 
minorities in the enjoyment of social rights can be found: many regions 
have in fact endowed the traditional principles of equality and dignity with 
the solidarity and social justice principles. this can be found in Campa-
nia and puglia with reference to the respect and contribution of diversi-
ties and minorities, in Abruzzo with reference to reception of immigrants, 
in lombardia and umbria with reference to full integration, in Calabria, 
Emilia-romagna, liguria, piemonte with reference to the enjoyment of 
social rights of immigrants.

19  Elisabetta Catelani, I diritti dei cittadini e degli stranieri nell’Unione europea: il diritto 
alla salute, currently in printing.

20  see Donatella Morana, La salute come diritto costituzionale. Lezioni, (2nd edn. 
torino: giappichelli, 2015), 144 et seq. and giuliano Vosa, “‘Cure essenziali’. sul diritto 
alla salute dello straniero irregolare: dall’auto-determinazione della persona al policentrismo 
decisionale”, Diritto pubblico (2016): 721 et seq.
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5. A map of the problems

starting from the documents of the world health organization, 21 of the 
European Council, 22 of the European union 23 and of some inter-govern-
mental and non-governmental organizations (as the International organiza-
tion for Migration) which deal especially with migrants’ rights, it is possible 
to identify the areas in which the use of languages in health contexts can 
give way to problems concerning the respect of individual rights and in 
terms of equality/inequality. therefore the following areas can be identified.
a) The recognition of linguistic needs in a sanitary area.

previously to any efficient intervention on the use of language in the 
health sector, it was thought to be important to dedicate a reflection on the 
procedure with which the people called to respond to the needs expressed 
by the minority groups (at all levels: legal, organizational, operational) have 
access to the information concerning the need to create management instru-
ments and linguistic problems in the sanitary area.
b) Means of information – especially to the individuals who don’t use Italian 

as their first language and who have comprehension difficulties – of the 
Italian health system and of its opportunities with particular reference to 
intercultural problems concerning illnesses and treatments.
In this area, the use of language for the communication of information 

that has cultural consequences seems very delicate because it impacts on 
the social cultural reconstruction of the concept of illness and cure.

Concerning this point the experience on the application of the Ital-
ian law no. 7/2006 on the prevention and the prohibition of female geni-
tal mutilation seemed to be very useful as a reference point for research. 
Apart from identifying a new crime provided for by article 583 bis of the 
penal code and checking the cases already known, the law provides for 
some informative campaigns directed at immigrants from Countries where 
those prohibited practices are performed. these informative campaigns are 
“directed to diffusing the knowledge of fundamental rights, of women and 
girls in particular and of the prohibition in Italy of female genital mutilation”. 
they are also directed to promoting awakening initiatives with the partici-
pation of voluntary organizations, no profit organizations, health structures 

21  For instance: health of Migrants, resolution 61.17, the tallinn Charter: health 
systems for health and wealth, (2008).

22  For instance: Council Conclusions on health in All policies, (2006).
23  For instance: solidarity in health: reducing health Inequalities in the Eu, (2009); 

the Eu role in global health, (2010); Council Conclusions on Equity and health in All 
policies, (2010).
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and with the communities of immigrants who come from Countries where 
female genital mutilation is practised, directed also to giving information 
to women who suffered infibulation when pregnant and directed to the 
creation of a green number.

In this legal context – and especially with the ministerial decree 
17/12/2007 containing the guiding lines meant for sanitary operators and 
the application of law – the use of communication and of language is 
increased in value giving preference to neutral cultural mediation (that is 
not exercised by a member of the woman or girl’s family)
c) The access not only to treatment but even to prevention and rehabilitation 

activities.
the inappropriate and inefficient use of linguistic instruments can cause 

problems in the ways of access to health services concentrating the demand 
of people who don’t use Italian as a first language and have difficulties 
in communicating with emergency services. because of this, these people 
could remain excluded or less included in other services concerning health 
and especially in prevention and rehabilitation services. As it is known, the 
latter services aim to reduce real illnesses and contribute to developing a 
stable health system.
d) Therapies, informed consent and the treatment of health data.

the linguistic aspect is absolutely essential for a full understanding of 
the treatment, once the individual has been introduced to a type of therapy 
or prevention.

In this situation a fundamental aspect is that of giving informed consent.
As it is known, in fact, informed consent – codified in many national 

laws, provided for by the Convention of oviedo, recognized by the Medi-
cal Ethic Code 24 and having (according to constitutional jurisprudence 25) 
a constitutional foundation 26 – is the consent that the patient gives to 
health interventions once he has been previously informed by the doctor 
of the treatment.

It therefore appears extremely important with regards to safeguarding 

24  Article 35 Medical Ethic Code 2014: “Any doctor shall not undertake or continue 
a diagnostic and/or therapeutic intervention without previously obtaining the informed 
consent of the patient or in the presence of his informed dissent”.

25  see Corte Cost., no. 437/2008.
26  “the execution of a therapeutic or surgical treatment without the prior valid consent 

of the patient constitutes a “violation of both article 32 (2) of the Constitution (which 
provides that no one can be forced to a specific medical treatment unless required by law), 
and article 13 of the Constitution (which guarantees the inviolability of personal freedom 
with reference also to the freedom to safeguard of health and physical integrity)”: Cass. 
Civ., sec. III, 14/03/2006, no. 5444; see also Cass. Civ. sec. III, 30/07/2004, no. 14638; 
Cass. Civ. sec. III, 25/11/1994, no. 10014; Cass. Civ. sec. III, 6/10/1997 no. 9705.
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the individual’s rights that the methods of information be more thorough 
on the linguistic level. the problem of giving informed consent in urgent 
cases is so even more serious.

similar aspects are found concerning the gathering and the treatment 
of health data. Even in this regard seems to arise a need to respect a right 
considered fundamental (confidentiality) in an extremely delicate context 
(health data) in the presence of a linguistic obstacle.

If we qualify informed consent in absolute terms (that is as an absolute 
right to be informed in order to know which treatment will be applied) 
then these consequences should apply: (i) the public administration’s duty 
to specifically inform the individual on the features and consequences of 
the service that must be given according to science and consciousness; (ii) 
in the presence of cultural and linguistic obstacles the public administra-
tion’s duty to create structures for linguistic mediation in favour of for-
eigners – similar to what occurs during the penal process regarding trans-
lations, with the creation of a list of translators for health structures; (iii) 
the public administration’s duty to find and use financial resources for this 
translation service from finances destined for the national health system at 
a state and regional level.

obviously this approach has to keep in mind the limit of these resources 
and the effective fulfilment of the right to health as a right that in one way is 
“financially conditioned” 27 and in the other is irreducible below an “essen-
tial core”, not even to guarantee other interests at a constitutional level.

the possible paradox is a kind of prevalence of the right to mediation/
translation instead of the right to the service.

It therefore makes sense to consider the right to mediation/translation 
as a kind of “essential level of services” according to the model that the 
Constitutional Court has created starting from the reform of article 117 
which introduced this essential level of services within the exclusive legal 
state’s competences.

under this point of view, informed consent should be considered entirely 
as a health service to which it is linked.

this means that it could be reducible by the public administration; there 
is however an untouchable level that should be determined by law, just 
as the essential level of services determine which sanitary treatment levels 
cannot be constricted. 

such a proposal suffers the same problems suffered by the essential level 

27  on the point see however Massimo luciani, “I livelli essenziali delle prestazioni 
in materia sanitaria tra stato e regioni”, in Diritto alla salute fra unità e differenziazione. 
Modelli di organizzazione sanitaria a confronto, eds. Elisabetta Catelani, ginevra Cerrina 
Feroni, Maria Cristina grisolia, (torino: giappichelli, 2011), 14.
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of services, that is legislative discretion (that can be corrected by an even-
tual intervention of the Constitutional Court) and the prospect of diversity 
at a local level on the basis of different types of health organization, and 
different resources.

but this is a problem that goes back to the Constitutional decision to 
entrust the entire health system to regions admitting therefore different 
organizational and technical decisions.

under a certain point of view this prospective of diversity does not 
seem to be in contradiction with the right’s safeguard because it is able to 
find the different needs of mediation/translation that are not the same in 
the entire territory. let’s just think about the regions which have massive 
immigration of citizens from particular countries or certain types of illnesses 
linked for example to middle age.

It could maybe be a useful instrument to mould public intervention, 
adequate to consent the discretion of the local legislator to form on the 
basis of his political needs even the profile concerning informed consent.
e) Encouraging the use of the Italian language with a view (also) to improv-

ing access to the services offered by the health system.
As we will see further on one of the more frequently used tools to reduce 

the language obstacle and the negative consequences derived therefrom 
is the use of translation or more frequently linguistic mediation or inter-
preter. this is apparently a necessary and inevitable tool especially when 
considering its value in transposing not only words but also the cultur-
al context. During the research however - in particular in the section 
edited by Cecilia bertolini – it emerged that one other important tool 
for overcoming the above mentioned problems could be to strengthen 
those measures aimed at teaching the Italian language precisely with a 
view to offering language skills to minority groups of foreign language 
speakers which permit them to begin their integration precisely in one 
of the areas in which they are most interested in as individuals and as 
a community.

In this context, a significant input can be found in the development of 
current legislation regarding the “integration agreement” (d.p.r. 179/2011) 
which provides precisely for both aspects: commitment to achieve impor-
tant Italian language skills but also in social culture and social life in Italy 
(with particular reference to the areas of health, education, social services, 
employment and tax obligations).
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6. An approach adopted by the public administration which is (often) 
based on experience and case studies

In the Italian context the above-mentioned problems are not dealt with 
by means of a political/regulatory approach (which doubtless exists) but 
rather with the launch of projects (of an administrative nature) and “good 
practices” above all at local level (regional and local health services).

this situation carries some advantages (suitability, proportionality, effi-
cacy, flexibility with regards to concrete needs), but also some disadvantages 
(disunity in the safeguard; disparity in the treatment, etc.).

only a few regions have developed formal and comprehensive acts (often 
qualified as guide-lines) aimed at providing practical instructions for assist-
ing immigrants or foreign language speakers; other regions – and the two 
independent provinces – have over the years approved rulings, circulars or 
memorandums aimed at clarifying state and regional legislation.

but generally speaking the importance to ensure some form of uni-
formity in the offer of services is not equally shared, even if the profile is 
usually at the root of minority foreign language speakers failing to access 
these services or incomplete or partial possibility to use them; and therefore 
inequality in assistance. In other words the example in question appears to 
be characterised by a trend based on experience and case studies, which 
is penalized by the different initiatives of the different regions and the dif-
ferent local and corporate realities.

An aspect that seems to have been adopted is the one concerning the 
centrality of data relative to the necessary attention of health policies 
towards the individuation and analysis of the “need for health care” of 
immigrants.

the principle instrument that is used at a regional level is essentially that 
of creating “observers” whose aim is to carry out monitoring activities and 
evaluation of the immigration phenomenon under its various aspects and 
its consequences on the health care area, even in terms of use of language 
(this aspect is not given major attention but equally it is an aspect that is 
not neglected).

More recent regional legislation concerning immigration always requires 
that regional observers on immigration have an important role “both as 
the institution of a specific body dedicated to immigration studies, and as 
an activity that must be developed by other observers already working on 
the territory even with evaluation tasks of programmes and interventions 
in the area of immigration”. 28

28  Manila bonciani, salvatore geraci, barbara Martinelli, “politiche nazionali e locali: 
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A second aspect to which local policies pay particular attention is the 
one concerning health prevention and promotion: many regions (and an 
independent province) have in fact developed and approved specific indi-
cations on the matter (normally legislative indications).

In these indications the merely preventive vision, linked to the “sanitary 
police’s” attention towards infective illnesses seems to be passed favour-
ing instead interventions of health promotion. these interventions usually 
aim at strengthening the ability of minority group members to achieve on 
their own control over aspects which concern individual and public health.

the question of mother-child health is widely addressed and in relation 
to which local policy makers include action guide lines especially in local 
health programmes – and therefore with a view to offering technical coun-
selling regarding the range of services, but equally through specific projects. 

Concerning immigrant women’s health we can observe that the regions 
and the independent provinces have a different kind of attention. Many 
regions have not adopted specific legislation or have anyway introduced 
very general references to prevention, promotion and safeguard of mater-
nal-infant health. In other cases, some regions (six in 2015) have given 
particular importance to this area and have managed it quite specifically.

on the basis of the 2006-2008 National health plan, for example, vari-
ous regions have pledged themselves to fight the high number of voluntary 
abortions of immigrant women and have therefore introduced interven-
tions aimed at promoting parental responsibilities through information on 
procreative decisions. 

particular importance has been accorded to giving information on the 
possibility for pregnant women to give birth in anonymity and to involve 
immigrant and voluntary organizations.

Another important matter is that of operators’ education which is usu-
ally qualified as a central intervention in local health policies. research on 
the matter has pointed out how legislation concerning this is often gen-
eral and how there is need for operators’ education on foreigners’ health 
matters but without clearly stating the ways in which such an education 
should be given.

the lion’s share in the local sanitary policies is given by the importance 
assumed by system mediation. All the regions and the independent prov-
inces refer explicitly to mediation in legal acts and many regions have dedi-
cated particular attention to this area.

the local policies also present different ways of clearly expressing the 

fruibilità per tutti o diseguaglianze?” (paper presented at XI Congresso Nazionale sIMM, 
società Italiana di Medicina delle Migrazioni, 2012): http://lnx.simmweb.it/fileadmin/
documenti/Simm_x_news/2012/2011.politiche_regionali_abs.pdf
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need to guarantee the insertion of mediation instruments in order to favour 
immigrants’ access to services and the use of health assistance “recalling in 
various ways the use of informative material of different languages, the intro-
duction of cultural mediators in services, the reorganization of services”. 29 

7. Conclusions

As anticipated above, a very serious problem concerning measures aim-
ing at the inclusion of minority groups and of their conscientious use of 
health systems is that of effectiveness. 30

Although this proves that the matter is known to be central for the safe-
guard of immigrants’ right to health, it is even more important to control 
the effective application of the indications given in order to introduce the 
interventions of system mediation and their concrete declination in the 
offer of services.

the study of various regional, local and corporate practices reveals a 
wide range of solutions for the needs resulting from the phenomenon of 
immigration: studies on local realities in order to determine the expecta-
tions and health needs of minority groups, the creation of advisory centres 
and specific health centres (for example dental or gynaecological centres), 
the creation of epidemiologic surveillance systems, the creation of health 
areas dedicated to prostitution, the offer of health prevention services, 
mother-child care.

generally, especially in certain areas of the national territory there is 
particular attention to the cultural problem which obviously implies the 
matter of linguistic and general culture comprehension and that needs 
guided paths both for the immigrant population and for health operators.

the “good practices” that have been identified and which largely involve 
the language element comply essentially with (i) the method for accept-
ing health service requests from the foreign language populations, (ii) the 
language-cultural mediation service and the concrete ways in which the 
service is provided and organised, (iii) the creation of forms of commu-

29  giancarlo gentilini, “la tutela della salute dei migranti”, in I diritti di cittadinanza 
dei migranti. Il ruolo delle regioni, ed. l. ronchetti (Milano: giuffré, 2012), 197.

30 Andrea romano, “salute e immigrazione. prospettive di osservazione della relazione 
tra l’accesso alle cure del non cittadino e l’organizzazione sanitaria”, in L’erogazione della 
prestazione medica tra diritto alla salute, principio di autodeterminazione e gestione ottimale 
delle risorse sanitarie, ed. Michele sesta (santarcangelo di romagna: Maggioli, 2014), 69 
et seq.
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nication (which are more or less institutional) which non-Italian speakers 
can understand, (iv) relations with the foreign communities in question, (v) 
relations with voluntary and third sector groups, (vi) the question regarding 
the understanding of the mechanisms for informed consensus to treatment. 

there is particular emphasis on the perspective of cultural mediation 
which goes further than the mere translation of words, achieving a decoding 
of ideas, of meanings and behaviours; as a multi-faceted tool for facilitat-
ing language communication and cultural understanding between foreign 
citizens and service providers as well as facilitating social coexistence in 
the area; for facilitating reciprocal communication and understanding, for 
interpreting and transmitting information correctly; for establishing a true 
dialogue between foreign users and service providers; for bringing foreign 
citizens closer to social services and health services in the area so that they 
can gain greater benefit from the resources the city has to offer and encour-
age their well-being. 

the main problems are essentially those of effectiveness, the presence 
of imbalances and inequality, and above all the formidable “pressure” of 
new immigration, which creates tension on the service – also in relation 
to financial and economic balance constraints which overburden regional 
health services – such tension could become incompatible with a balanced 
order in the use of language as an inclusion factor.
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oF thE EuropEAN uNIoN IN thIrD CouNtrIEs

1. Introduction

Around 90 million citizens of the European union (Eu) travel each year 
to third countries and nearly 30 million live outside of the Eu. Neverthe-
less, not all Member states have permanent, accessible representation in 
all third countries. only in four third countries (China, the united states, 
India and russia) are all the Member states represented, while there are 
certain areas in which representation is especially scarce in places such as 
Central America, the Caribbean, Central Asia, and Central and western 
Africa. under said conditions, there may currently be approximately 7 mil-
lion citizens of the Eu who travel or live in a country in which there is no 
embassy or consulate of their nationality – and that figure could increase 
to 10 million by 2020. 1 

thus, the right for an Eu citizen to receive protection from the dip-
lomatic or consular authorities of any Member state in the territory of a 
third country in which the Member state of which he is a national is not 
represented, on the same conditions as the nationals of that state, is a right 
which can be of great practical relevance. 

Nevertheless, still relatively few citizens of the Eu turn to this type of 
protection in third countries, mainly because they do not know it exists. 2 In 

* Jean Monnet Chair. A more complete version of this paper has been published in 
spanish in Revista de Derecho Comunitario Europeo 55 (2016), 1019-1063. 

1 Reinforced consular protection for European citizens outside the EU, factsheet of the 
Justice and Consumers Directorate general (European Commission), April 2015.

2 According to the 2006 Eurobarometer, only 23% of the citizens interviewed were 
familiar with this right. that said, the measures designed to improve citizens’ information, 
adopted at the proposal of the Commission (referred to below), seem to be beginning to 
pay off: according to the Eurobarometer information from october of 2015, 72% of the 
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the year 2015, only 616 requests for assistance from unrepresented citizens 
of the Eu were placed before the representations of the Member states 
abroad; the majority of said requests were placed in southern and south-
eastern Asia and on the American continent – especially in reference to 
lost or stolen documentation. 3

likewise, since it was first recognised at the beginning of the 1990s in 
the treaty of Maastricht, 4 the scope and contents of this right have been 
interpreted in different ways, mainly due to the terminological wordiness 
and the different stances that the Institutions – especially the European 
parliament (Ep) and the Commission – as well as the states have with 
regard to said right. Additionally, practice has shown over the last few 
years that the effective exercise of this right requires to improve coordi-
nation and cooperation amongst the different agents involved, especially 
amongst the Member states – the main entities responsible for guarantee-
ing assistance and protection for nationals abroad, and also with the Eu, 
through the European External Action service (EEAs) and its Delegations 
in third countries. 

the treaty of lisbon 5 created new possibilities to this end, generating 
certain expectations because of the stipulations introduced in reference 
to several aspects. More specifically, the possibility to develop this right 
through directives, as stipulated in article 23 of the treaty on the Function-
ing of the European union (tFEu), has allowed for the approval of Coun-
cil Directive 2015/637, of 20 April 2015, on coordination and cooperation 

citizens now state they are familiar with the right. this will foreseeably have consequences 
in terms of an increase in future cases. 

3 the states whose nationals requested assistance more frequently were sweden (65) 
and Italy (63), compared to just 18 requests from spaniards (3% of the total). germany 
was the state who received the greatest number of applications (107), followed by the 
united kingdom (79), belgium (67) and Denmark (60). In terms of the regions where 
need-based requests arose, 226 cases arose in southern and south-eastern Asia, 117 on 
the American continent, 79 in North Africa and the Middle East, 76 in Eastern and 
southern Africa, 71 in western and Central Africa, and the rest were distributed around 
the rest of the world. Finally, in terms of the types of protection required, 385 cases were 
in relationship with the loss or theft of documentation, 57 were related with cases of 
arrest or imprisonment, 20 cases of death, 11 cases of repatriation, 9 serious illnesses or 
accidents, 5 victims of violence and 129 cases related with other types of protection. see 
Doc. 8347/16 (Add. 2), 29 April 2016. Data collected by the European External Action 
service and released in April 2016 before the working party of Consular Affairs of the 
Council. the first time that systematic collection of this type of data was undertaken 
was in 2015.

4 treaty on European union, Maastricht 7 February 1992, OJ C 224, 31 August 1992. 
5 see Consolidated versions of the treaty on European union and the treaty on the 

Functioning of the European union, 13 December 2007, OJ C 202, 7 June 2016.
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measures to facilitate consular protection for unrepresented citizens of the 
union in third countries, and repealing Decision 95/553/EC. 6

the aim of this study is to analyse the contents, nature and scope of the 
right in terms of the aforementioned Directive, as well as the coordination 
and cooperation measures set forth therein to guarantee its effective appli-
cation by the Member states with the support of the Eu. Nevertheless, 
a short summary of the background on this matter is equally considered 
convenient and, thus, the first section of this work is dedicated to that in 
order to better evaluate the influence that the mentioned Directive may 
have on the matter at hand.

2. Background

2.1. The Origin of Protection

the possibility to be entitled to protection from the diplomatic and 
consular authorities of any Member state was introduced into the text of 
the treaty Establishing the European Community (tEC), within the con-
text of the Eu Citizenship statute, which was created when the Eu was 
created (Maastricht reform). 7 Nevertheless, this was not a completely new 
thing. In fact, the treaty of Maastricht confirmed a protective practice 
which could be named protection by affinity and which had emerged in 

6 OJ l 106, 24 April 2015.
7 this was included in article 8C tEC: “Every citizen of the union shall, in the territory 

of a third country in which the Member state of which he is a national is not represented, 
be entitled to protection by the diplomatic or consular authorities of any Member state, on 
the same conditions as the nationals of that state. before 31 December 1993, Member states 
shall establish the necessary rules among themselves and start the international negotiations 
required to secure this protection”. Article J.6 tuE stated: “the diplomatic and consular 
missions of the Member states and the Commission Delegations in third countries and 
international conferences, and their representations to international organizations, shall 
cooperate in ensuring that the common positions and common measures adopted by the 
Council are complied with and implemented. they shall step up cooperation by exchanging 
information, carrying out joint assessments and contributing to the implementation of the 
provisions referred to in article 8C of the treaty establishing the European Community”. 
Article 8C became in the treaty of Amsterdam, 2 october 1997 (consolidated version 
on OJ C 340, 10 November 1997), article 20 tEC, with identical contents, said contents 
maintained with the treaty of Nice of 26 February 2001, (consolidated version on OJ C 
325, 24 December 2002). Currently, article 23 tFEu. Article J.6 became article 20 tuE, 
and is currently article 35 tuE.
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the 1980s, within the framework of diplomatic and consular cooperation 
undertook on an intergovernmental level. 8

we speak of “protection by affinity” 9 to refer to a type of protection 
that is exercised, in practice, by subjects of International law with regard 
to individuals – regardless of their nationality. this protection is provided 
for humanitarian reasons but it is also due to the existence of some type of 
special bond other than nationality. that bond is not always the same; in 
fact, it varies from one case to another. still, in all cases, it acts as a basis 
to grant an individual a type of protection that is very similar to the con-
sular protection and assistance that is traditionally reserved by states to 
their own nationals.

In fact, the preparation of the Eu measures implementing article 8C tEC 
began even before the treaty of Maastricht took effect, 10 via the European 
political Cooperation (EpC) political Committee’s adoption – in 1993 – of 
guidelines that stated that nationals from a Member state unrepresented 
in a third country in a situation of hardship in that country could turn to 
the diplomatic representations of other Member states in search of help 
and possible repatriation – especially in the event of death, accident, vio-
lent attack, serious illness or arrest. 11 In 2006, the working party on Con-

8 this was argued in the spanish doctrine by professor Jiménez piernas: Carlos Jimé-
nez piernas, “la protección diplomática y consular del ciudadano de la unión Europea”, 
Revista de Instituciones Europeas vol. 20 (1993), 35; and “la asistencia consular al ciu-
dadano de la unión: de Maastricht a Ámsterdam”, in Acción exterior de la Unión Europea 
y de la comunidad internacional, ed. Fernando Mariño Menéndez, (Madrid: BOE, 1998), 
229. In the guidelines of the EpC’s policy Committee of 17 March 1984 on actions to 
take with regard to catastrophic situations or political crises, visits to arrested individuals, 
the kidnapping of minors and other matters, it was decided to create a working party on 
Consular protection that would prepare interventions for cases of catastrophe or political 
crises. said guidelines were introduced in spain by the Ministry of Foreign Affairs Circular 
order no. 3078, of 5 May 1986, in which it was affirmed that the consular sections of the 
Embassies of spain and the consulates have to protect nationals and citizens from com-
munity countries unrepresented in the place they are visiting, or those who cannot get in 
touch with said local representation, and to document said individuals, if necessary, with a 
travel document which allows them to return back to their country of origin…”, Ministerio 
de Asuntos Exteriores, Recopilación de Órdenes Circulares vigentes (Madrid, 1999), 158 
et seq. Not long afterwards, the Ministers of Foreign Affairs of the Member states, in the 
framework of the EpC, adopted a decision through the signing of the single European 
Act, agreeing to intensify said cooperation, Boletín CE, 2-1986, 121-122.

9 on the concept, type and precedents of what we call protection by affinity: Elena 
Crespo Navarro, Nuevas formas de protección del individuo en Derecho Internacional. La 
erosión del vínculo de la nacionalidad (Valencia: tirant lo blanch, 2005), 277-376. 

10 First report by the Commission on the Citizenship of the union, CoM (1993) 702 
final, 21 December, 7.

11 Guidelines for the protection of Community Citizens who do are not represented by 
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sular Affairs (Cocon) of the Council drafted new guidelines, which were 
approved by the Council and updated in 2010. 12

2.2. The 95/553/EC Decision regarding protection for citizens of the 
European Union by diplomatic and consular representations

It was necessary to wait until 1995, two years after the tEu took effect, 
for the adoption, as an implementation of former article 8C tEC, of Deci-
sion 95/553/EC on the representatives of the governments of the Member 
states meeting within the Council of 19 December 1995 regarding protec-
tion for citizens of the Eu by diplomatic and consular representations. 13

this Decision, very similar in terms of its contents to the 1993 guide-
lines, establishes common protection arrangements for citizens of the Eu 
in third countries which are specified in article 5.1, as assistance in cases 
of death; in cases of serious accident or serious illness; in cases of arrest or 
detention; assistance to victims of violent crime; and the relief and repa-
triation of distressed citizens of the Eu. this is not, nonetheless, a closed 
list, since article 5.2 adds that Member states’ diplomatic representations 
or consular agents serving in a non-Member state may, in so far as it is 
within their powers, also come to the assistance of any citizen of the Eu 
who so requests in other circumstances. 

said regulation was completed by Decision 96/409/CsFp of the rep-
resentatives of the governments of the Member states, meeting within 
the Council of 25 June 1996 on the establishment of an emergency travel 
document. this is a document whose purpose is to help unrepresented 
citizens of the Eu who are in situations of hardship abroad to return to 
their country of nationality, country of permanent residence or, exception-
ally, to another destination. 14

Community Diplomatic Representations in Third Countries, approved by the policy Com-
mittee in its meeting of 29/30 March 1993, notified to the European Commission Delega-
tions and to the authorities of all the Member states. In spain, said information was made 
public on 15 June 1993, Cronología OID (1993), 11.

12 Guidelines on consular protection of EU citizens in third countries, Doc. 10109/06, 2 
June 2006; updated in Doc. 15613/10, 5 November 2010.

13 OJ l 314, 28 December 1995, 73-76, for whose practical application the Decision 
for the representatives of the governments of the Member states on the measures for the 
application of Decision 95/553/EE (Doc. 11107/95, 19 December 1995) was adopted; and, 
subsequently, a text of guidelines legally-not-binding as such for further implementing a 
number of provisions under Decision 95/553/EC (Doc. 11113/08, 24 June 2008) was also 
adopted. 

14 OJ l 168, 6 July 1996, 4-11. the provisional travel Document may be issued by any 
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the protection set forth by Decision 95/553/EC has a subsidiary nature; 
that is to say, a citizen of the Eu can only benefit from said protection 
if, in the place in which he is located, his own Member state or another 
state representing it on a permanent basis has no accessible permanent 
representation, or accessible honorary consul competent for such matters 
(article 1). 15 Diplomatic and consular representations may make agree-
ments on practical arrangements for the effective management of applica-
tions for protection (article 4) and those which give protection shall treat 
a person seeking help as if he were a national of the Member state which 
they represent (article 3). having said that, notwithstanding the obligation 
to treat the applicant as if he were the Member state’s own national and, 
except in cases of extreme urgency, no financial advance or help may be 
given or expenditure incurred on behalf of a citizen of the Eu without the 
permission of the competent authorities of the Member state of which that 
citizen is a national, given either by the Foreign Ministry or by the near-
est diplomatic mission and, unless the authorities of the Member state of 
the applicant’s nationality expressly waive this requirement, the applicant 
must undertake to repay the full value of any financial advance or help and 
expenditure incurred plus, where applicable, a consular fee notified by the 
competent authorities. 16

likewise, the protection system set forth in the treaty and completed by 
Decision 95/553/EC is characterised, as has been pointed out in the doc-
trine, by being conditioned to the acceptance or, at least, the non-objection 
of the third countries. this is due to the fact that this protection, unlike 
classic consular assistance, is exercised from outside of the bond of nation-

Member state in the event of loss, theft or destruction, or when the passport or original 
travel document is temporarily unavailable. Issuance is subject to authorisation by the 
state of nationality (Annex I of the Decision includes a common format). the Commission 
noted in 2011 the interest of some Member states in strengthening the security elements 
of said documents and the problems of some third countries with accepting them in their 
current version, without biometric elements, and it committed to studying format adapta-
tions based on a cost/benefit analysis, Communication from the Commission to the Ep 
and the Council, Consular protection for EU citizens in third countries: State of play and 
way forward, CoM (2011), 149 final, 23 March, 13.

15 the subsidiary nature of protection has been pointed out by spanish doctrine, even 
before adoption of the Decision: Carlos Jiménez piernas, “la protección diplomática y 
consular”, 19 and 41; “la asistencia consular al ciudadano”, 240-241. see also: paz Andrés 
sáenz de santamaría, “la protección diplomática y consular de los ciudadanos de la unión 
en el exterior”, Revista de Derecho de la Unión Europea 11 (2006), 12-13. 

16 the commitment to reimburse must be made in writing through a document that 
asks the individual having hardships to reimburse the government of his or her state which, 
in turn, will reimburse all expenses at the request of the Member states which provided 
assistance (article 6 and Annexes I and II). 
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ality; therefore, the treaty makes reference to the obligation to adopt the 
necessary provisions and start the international negotiations required to 
secure this protection.

there is also agreement in the doctrine on the limited scope of this 
right 17 as, despite the terminology used, its content is not the same to that 
of diplomatic protection in the strictest sense, nor to consular protection 
and assistance. 

In effect, according to article 1 of the report of the International law 
Commission on Diplomatic protection, this type of protection for nation-
als consists of the:

“… invocation by a state, through diplomatic action or other means of peace-
ful settlement, of the responsibility of another state for an injury caused 
by an internationally wrongful act of that state to a natural or legal person 
that is a national of the former state with a view to the implementation of 
such responsibility”. 18

thus, since diplomatic protection may be considered in its strictest 
sense as opposed to other types of protection, it is essential to invoke the 
responsibility of the state for the internationally wrongful act via a formal 
complaint. 

Furthermore, consular protection, 19 which is not carried out at an inter-
national level but instead at a national level, is the action that the consul 
exercises before the local authorities of the receiving state in favour of the 
nationals of the sending state who reside or are occasionally in his con-

17 In the spanish doctrine, the following may be cited, amongst others: paz Andrés sáenz 
de santamaría, “la protección diplomática y consular”, 17-15; Cesáreo gutiérrez Espada, 
“El servicio Europeo de Acción Exterior: ¿sólo una hermosa fachada para la inanidad?”, 
Cuadernos Europeos de Deusto, 44 (2011), 86; Carlos Jiménez piernas, “la protección 
diplomática y consular”, 31-49; and “Estatuto de ciudadanía y derecho de asistencia a 
los ciudadanos de la union Europea”, in Derecho Internacional y Tratado constitucional 
europeo, ed. Fernando Marino Menendez (Madrid: Marcial pons, 2006), 459-460; Araceli 
Mangas Martín, “Artículo 46. protección diplomática y consular”, in Araceli Mangas Martín 
(Dir.), Carta de los derechos fundamentales de la Unión Europea. Comentario artículo por 
artículo (bilbao: Fundación bbVA, 2009), 735; Adela rey Aneiros, “hacia el reforzamiento 
de la dimensión exterior de la ciudadanía europea”, RDCE 26 (2007), 24-28; and Juan 
M. rodríguez barrigón, La ciudadanía de la Unión Europea (Madrid: Centro de Estudios 
Constitucionales, 2002), 559-569. 

18 see article 1, along with its comments in Chapter IV of the Report of the International 
Law Commission, Fifty-Eighth Session (1 May-9 June and 3 July-11 August 2006), General 
Assembly Official Records Sixty-First Session Supplement No. 10 (A/61/10), united Nations, 
New york, 16-100, 24-28. 

19 see on the concept of consular protection: Eduardo Vilariño pintos, Curso de Derecho 
Diplomático y Consular (5th edn., Madrid: tecnos, 2016), 385.
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sular district and have received wrongful treatment as a result of an action 
undertaken by local authorities which infringes on the rules of International 
law or domestic legislation regulating the treatment generally granted to 
aliens or, in particular, to nationals of said state.

Finally, consular assistance 20 – which does not presume the existence 
of unlawful behaviour nor does it imply the presentation of a claim, but 
which is also conditioned by nationality, unlike the protection by affin-
ity that we are referring to- materialises in a series of functions exercised 
by the consul with the aim of protecting the interests of his compatriots 
who are in situations of hardship in the territorial state by providing them 
with help and assistance. For example, through material help in cases of 
death, illness or accident; or through assistance to nationals who have been 
arrested or imprisoned. 21

Decision 95/553/EC was not due to take effect until May of 2002, but 
said delay did not stop all the Member states from adopting, in practice, 
the necessary measures so that their diplomatic and consular representa-
tions could offer to unrepresented citizens of the Eu in third countries the 
necessary assistance in the cases that said Decision refers to. 22 

2.3. The need for review

the grave situations of crisis and emergency of different nature in which 
the Eu and its Member states have had to act from the time when the right 

20 Also used is the expression diplomatic assistance, defined as the aid normally provided 
inside, or from, a diplomatic mission in favour of a national without a previous illegal act 
having been committed by the receiving state, santiago Muñoz Machado, Diccionario del 
español jurídico (Madrid: real Academia Española, 2016), 204. 

21 Article 5.e) of the Vienna Convention on Consular relations of 24 April 1963. on 
the concept of diplomatic protection and the distinction of related figures: Carlos Jiménez 
piernas, Introducción al Derecho internacional Público. Práctica de España y de la Unión 
Europea (Madrid: tecnos, 2011), 425-426; Adolfo Maresca, Las relaciones consulares, 
(Madrid: Aguilar, 1974), 215-231; and José A. pastor ridruejo, Curso de Derecho Interna-
cional Público y Organizaciones internacionales (20th edn., Madrid: tecnos, 2016), 269-271, 
521 and 552-553. on spanish law: raúl I. rodríguez Magadaleno and beatriz Vázquez 
rodríguez, “protección de la ciudadanía española en el exterior”, in Derechos y garantías 
frente a las situaciones de vulnerabilidad, coord. M. ludivina Valvidares suárez (oviedo: 
servicio de publicaciones universidad de oviedo, 2016), 394-399. 

22 third and fourth report by the Commission on Citizenship, CoM (2001) 506 final, 
7 september and CoM (2004) 695 final, 26 october. Although in Decision 95/553/EC, 
its review had been foreseen after 5 years from when it took effect, taking into account the 
experience acquired (article 7), the review actually never took place. 
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was recognised and in which numerous citizens of the Eu found themselves 
immersed brought to light the inadequacies of Decision 95/553/EC and the 
need to improve coordination amongst the Member states and with the Eu. 

thus, the European Council, in its meeting in brussels on 15/16 June 
2006, 23 decided to approve the report presented by the Austrian presidency 
on the protection of citizens abroad and considered the need to continue to 
strengthen cooperation amongst the Member states – and even the creation 
of reciprocal consular assistance points in certain regions fixed in advance. 24 
with that aim of improving the effective application of the right, the Euro-
pean Commission presented, in 2006, a green paper entitled “Diplomatic 
and Consular protection of union Citizens in third countries” 25 through 
which it wished to promote reflection and open a public debate, especially 
in four specific areas. As a result of that public enquiry, and after having 
studied the responses obtained, the Commission presented its Action plan 
for 2007-2009 26 in which included a series of specific measures in the four 
areas identified. 

the first of those areas of action was related with the need to increase 
information for citizens. the Commission had found that one of the reasons 
for the scarce practical application of protection was simply the citizens’ 
unfamiliarity with the right. 27

23 European Council Conclusions, brussels, 15/16 June 2006, Doc. 10633/06, 16 June, 
points 12-14.

24 paz Andrés sáenz de santamaría, “la protección diplomática y consular”, 16-17. said 
report, entitled Reinforcing the European Union’s Emergency and Crisis Response Capaci-
ties, (Doc. 10551/06, 15 June 2006) was based on the comprehensive report entitled For a 
European Civil Protection Force: Europe Aid, presented on 9 May 2006 by Michel barnier, 
which proposed a series of measures to establish a civil protection system inside and outside 
of the Eu which would include diplomatic and consular protection. 

25 CoM (2006) 712 final, 28 November. previously, the Commission had already pre-
sented some proposals in Communication from the Commission to the Council and the EP: 
Implementing the Hague Programme: the way forward, CoM (2006) 331 final, 28 June.

26 Communication from the Commission to the Ep, the Council, the European Economic 
and social Committee and the Committee of the regions, Effective consular protection 
in third countries: the contribution of the European Union. Action Plan 2007-2009, CoM 
(2007) 767 final, 5 December.

27 to improve information for citizens, the Commission proposed the dissemination of 
brochures at airports, ports, stations and amongst the professionals involved (like travel 
agencies); in addition to the aforementioned, it proposed offering information via the 
internet, inviting Member states to reproduce article 20 tEC in passports, publishing and 
updating the data on the embassies and consular offices of the Member states represented in 
third countries, presenting in a coordinated way the travel recommendations of the different 
Member states, and making known, through the OJ for example, any measure related with 
the application of article 20 tEC. these measures were backed by the European Economic 
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secondly, it was necessary to determine more clearly the scope and con-
tents of the protection. 28 the Commission acknowledged that, despite the 
different interpretations, the cases in which citizens request protection, in 
practice, are limited to consular protection. 29 therefore, and despite the 
express request of the Ep to include diplomatic protection, 30 the Commis-
sion decided that the measures proposed from that time forward would 
be limited to consular protection, but without ruling out possible future 
action in the realm of diplomatic protection. It additionally proposed an 
extension of beneficiaries, including the family members of the citizen of 
the Eu who are nationals of third countries; 31 however, it left out refugees, 

and social Committee in its Decision on the green paper by the Commission of 4 March 
2007 (OJ C 161, 13 July 2007, 75-79). Moreover, the Ep, in its resolution of 11 December 
2007 on the Green Paper: Diplomatic and Consular Protection of Union Citizens in Third 
Countries, 2007/2196 (INI), backed the Commission’s proposals. subsequently, the Com-
mission effectively launched an informational campaign with signs and brochures which 
was accompanied by the dissemination of information on a national level, undertaken by 
Member states; furthermore, it adopted the Commission recommendation of 5 December 
2007 on reproducing the text of article 20 tEC in passports notified under document 
number C (2007) 5841, OJ l 118, 6 May 2008, 30-31. thanks to this, in 2011 most Member 
states decided to include the first sentence of article 20 tEC or a paraphrased version in 
their new passports (only 8 Member states decided not to do so or made no decision on 
the matter), CoM (2007), 767 final, 6; and CoM (2011) 149, final, 6-7.

28 the Commission had proposed: studying (in the long term) all differences between 
national laws and practices; including aspects related with the definition and repatriation of 
mortal remains; simplifying financial advancement procedures; extending the personal scope of 
protection. these proposals were supported by the European Economic and social Committee. 

29 Although the broad definition offered by the Commission, which is not very rigorous 
from a legal perspective, seems to refer more to consular assistance or diplomatic assistance, 
as it says: “Consular protection is the provision of support and assistance by a state to 
citizens abroad, either its nationals or those nationals to whom it has agreed to provide 
assistance. It can be provided by consular or diplomatic authorities”, CoM (2007) 767 
final, 8. Doctrine has noted that lack of legal preciseness (which can easily be seen in the 
working documents) makes it difficult for Member states and Institutions to come to an 
agreement on the scope and contents of the right: Mónica guzmán zapater, “la protec-
ción consular como derecho derivado de la ciudadanía”, Revista de Derecho Comunitario 
Europeo 27 (2014), 260; in the same sense Adela rey Aneiros, “hacia el reforzamiento de 
la dimensión exterior de la ciudadanía europea”, 24-28.

30 the Ep, in its resolution on the green paper, considered that “the conditions for a 
revision of Decision 95/553/EC (with the aim of extending it) must be created without delay 
and diplomatic protection must be included fairly and squarely within its scope” (recital 
k) and asked the Commission to submit to it, once the lisbon treaty has been ratified, 
a proposal for amending Decision 95/553/EC, so that it expressly includes: diplomatic 
protection; the identification and repatriation of mortal remains; and the simplification of 
procedures for advancing money (point 8).

31 because it is understood that the absence of protection in such cases could bring 
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stateless individuals and other non-national residents in a Member state 
despite the request by the Ep. 32 lastly, it proposed to consider the simpli-
fication of the repatriation procedures for mortal remains and for granting 
financial advances while even proposing the creation, for said purposes, of 
a compensation system amongst Member states. 

thirdly, the Commission considered the appropriateness of carrying out 
negotiations with third countries to achieve their consent in terms of exer-
cising protection despite the absence of the nationality bond. Although it 
understood that prior notification and a lack of objection from the third 
country would be sufficient, 33 obtaining express consent would improve 
legal certainty and would give more significance to Eu citizenship abroad. 
there, the Commission recommends Member states negotiate a standard 
consent clause in their bilateral agreements with third countries, and it pro-
poses including a clause of this type in future mixed agreements and even, 
in the long term, considering the possibility of securing consent so that 
the Eu itself could exercise protection through Commission Delegations 
for cases related with Community competences – notwithstanding primary 
responsibility which, to this end, lies within the hands of the states. 34 

about grave difficulties and hardships in practice, especially considering that approximately 
6 million citizens of the Eu were then married to third country nationals and the fact that 
some Member states already included that possibility.

32 In its resolution on the green paper, the Ep encourages the Commission: “to extend 
consular protection to the family members of union citizens who are third country nation-
als, as well as recognised refugees and stateless persons and other persons who do not hold 
the nationality of any country but who reside in a Member state and are holders of a travel 
document issued by that Member state” (point 9). 

33 According to article 8 of the Vienna Convention on consular relations of 24 April 
1963: “upon appropriate notification to the receiving state, a consular post of the sending 
state may, unless the receiving state objects, exercise consular functions in the receiving 
state on behalf of a third country”. 

34 the Commission was referring to the protection or assistance provided through Com-
mission Delegations in third countries in favour of Community fishermen in the event of the 
detention and boarding of fishing ships flying the flag of a Member state and in relationship 
with the arrest of the captain and crew, as well as in relationship with the competences of 
the Commission set forth on said matters in some fishing agreements. this proposal was 
considered in the wake of the sentence dated 6 July 1995 of the Court of First Instance in 
the case Odigitria AAE vs Council of the European Union and Commission of the European 
Communities, t-572/93, Eu:5:1995:131. on this topic: Jesús Carrera hernández, Política 
pesquera y responsabilidad de la Comunidad Europea (salamanca: Ediciones universidad 
de salamanca, 1995), 252-261; by the same author: “El deber de asistencia diplomática y 
consular de los pescadores comunitarios por la Comunidad Europea (Comentario a la sen-
tencia del tpI de 6 de julio de 1995, odigitria AAE c. Consejo y Comisión, as. t-572/93)”, 
Revista de Instituciones Europeas vol. 23 (1996), 539-552; and “protección diplomática 
y responsabilidad extracontractual de la Comunidad Europea en el ámbito pesquero”, 
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the last area of action referred to the need to set up the structures and 
resources to guarantee the implementation of the right. to this end, the 
Commission placed emphasis on improving the training of the public offi-
cials of the Member states and of the Eu, and on the exchange of best 
practices. It reminded of the existence of co-location arrangements between 
the representations of some Member states in third countries 35 and pro-
posed the creation of common offices, 36 which would be complementary 
to the state lead system. 37

Noticias UE 161 (1998), 27-33; theodoros katsoufros, “réflexions sur l’arrêt odigitria du 
tpI des Communautés Européennes”, Annuaire Français de Droit International (1995), 
711-727; and rodríguez barrigón, La ciudadanía de la Unión Europea, 573-579. Although 
that sentence spoke of a “duty of diplomatic protection” by the Commission, this is not a 
case of diplomatic protection nor of consular protection or assistance; it is not even a case 
of functional protection, as this is not even considered through the presentation of a formal 
complaint to claim international responsibility, nor do the fishermen undertake their work 
as agents of the Eu. the protection is exercised based upon the professional activity that 
these people undertake, fishing – an activity whose regulation is within the sphere of Eu 
competences and, therefore, is it the Eu and not the states who signs fishing agreements 
with third countries which determine the conditions under which said economic activity 
may be exercised, and thus it is the Eu who can request compliance with said agreements 
and undertake – through its delegations- the opportune actions to protect said economic 
activity by protecting the individual who exercises it: Elena Crespo Navarro, Nuevas formas 
de protección del individuo, 307-318.

35 the Commission quoted some examples and noted that in Dar es salaam and Abuja, 
their delegations already shared offices with some Member states (each partner owns and 
pays its part of the building and the common costs are shared on a pro-rata basis) – a 
system that it evaluated positively, as it allowed for cost savings, increased cooperation 
and implied reinforcement to the protection of citizens: CoM (2007) 767 final, 10-11. In 
spain, article 49 of law 2/2014, of 25 March, on Foreign Action and services of the state 
(BOE, 26 March 2014), allows the government to agree upon, with the competent bodies 
of the Eu or of its Member states, the creation of diplomatic missions along with other 
members of the Eu in third countries, especially in countries in which there are not Eu 
Delegations; as well as allowing for the incorporation of spanish officials in Eu Delegations 
in the states in which spain does not have a permanent diplomatic mission so that they 
may undertake certain tasks in relationship with spanish foreign services; thus allowing 
for spanish foreign service officials to share common services with the Eu Delegations 
or with the permanent diplomatic missions of other Member states. Additionally, article 
50 of the law also allows for agreement with other members of the Eu on the creation 
of joint consular offices in third countries, and allows for sharing common services with 
consular offices of other Member states, especially in relationship with schengen Visas.

36 As the barnier report proposed, and as the Commission stated in its Communication 
on the hague programme, a pilot phase would be undertaken first in the Caribbean, the 
balkans, the Indian ocean and western Africa. the Ep, in its resolution on the green 
paper, reiterated its support, which it had already mentioned in its resolution on a Com-
mon Community Diplomacy (2000/2006(INI), 5 september 2000. 

37 the consular lead state concept was approved on 12 June 2007 by the Council’s 
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2.4. The Treaty of Lisbon

with the treaty of lisbon, protection for the Eu citizen is includ-
ed in article 20. 2 c) and it is regulated by article 23 tFEu, 38 which is 
practically identical to article 20 tEC, except for its second paragraph, 
which reads:

“the Council, acting in accordance with a special legislative procedure and 
after consulting the European parliament may adopt directives establish-
ing the coordination and cooperation measures necessary to facilitate such 
protection”. 

the treaty of lisbon has an added value with regard to the previous 
regulation as it offered, for the first time, a legal basis for the normative 
development of this right, granting the Commission the initiative in a spe-
cial legislative procedure in which the Ep has a mere consultative role.

Additionally, the Charter of Fundamental rights of the Eu, 39 which the 
treaty of lisbon provides the same legal status as the treaties, grants this 
protection status as a fundamental individual right as it states, in article 
46, that every citizen of the Eu shall, in the territory of a third country 
in which the Member state of which he or she is a national is not repre-
sented, be entitled to protection by the diplomatic or consular authori-
ties of any Member state, on the same conditions as the nationals of that 
Member state. having said that, this right is not based upon a direct link 
between the citizen and the Eu; therefore, it is not exercised or claimed 
before the Eu itself and instead is exercised or claimed before the Mem-
ber states, to whom an obligation is imposed with regard to the nationals 
of other Member states. 40 this is a citizens’ right whose exercise is subject 
to judicial control in such a way that the decision to deny protection could 
be challenged before the national judicial system, likewise being subject to 
interpretation by the Court of Justice of the Eu and, if applicable, a cor-

security policy Committee (Doc. 10715/07). subsequently, the Council adopted the Euro-
pean Union Guidelines on the Implementation of the Consular Lead State Concept, OJ C 
317, 12 December 2008, 6-8.

38 In accordance with article 23.1 tFEC: “Every citizen of the union, in the territory of 
a third country in which the Member state of which he is a national is not represented, shall 
be entitled to protection by the diplomatic or consular authorities of any Member state, 
on the same conditions as the nationals of that state. Member states shall adopt the neces-
sary provisions and start the international negotiations required to secure this protection”.

39 Charter of Fundamental rights of the European union, OJ C 202, 7 June 2016, 
389-405. 

40 Araceli Mangas Martín, “Artículo 46. protección diplomática y consular”, 734-736. 
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responding responsibility could arise for any damages incurred. 41

what is more, article 35 tEu (former article 20 tEu) continues to 
recognise the obligation of the diplomatic and consular missions of the 
Member states and the union Delegations in third countries 42 and inter-
national conferences, and their representations to international organisa-
tions to cooperate for the implementation of the right and of the measures 
adopted pursuant to article 23 tFEu. Additionally, article 27.3 tEu fore-
sees the establishment of EEAs, which was effectively created by Council 
Decision 2010/427/Eu, of 26 July 2010, 43 whose article 5.10 states that:

“the union Delegations shall, acting in accordance with the third para-
graph of article 35 tEu, and upon request by Member states, support the 
Member states in their diplomatic relations and in their role of providing 
consular protection to citizens of the union in third countries on a resource-
neutral basis”.

After the treaty of lisbon came into force, the European Council, in its 
meeting of December of 2009, approved the stockholm programme 44 in 
which the lack of sufficient information for the citizens on this right was 
reiterated, as well as the need to continue efforts to guarantee the right’s 
full application, inviting the Commission to study the coordination and 
cooperation measures necessary to achieve said aims. the Commission, in 
the Action plan implementing the stockholm programme, committed to 
establishing three concrete measures to achieve the aforementioned mis-
sion: a Communication on the current situation of protection and on future 
evolution towards more effective protection; a legal proposal for improving 
financial compensation for crisis situations; and a proposal for a Directive 
on coordination and cooperation measures to facilitate protection. 45

Not long after that, in its sixth Eu citizenship report, the Commis-
sion once again noted the lack of the right’s full implementation, stem-

41 CoM (2001) 149 final, cited previously, 5, which makes reference to article 47 of 
the Charter (right to an effective remedy and to a fair trial). Mónica guzmán zapater, “la 
protección consular”, 269.

42 which, in accordance with article 221.2 tFEu: “they shall act in close cooperation 
with Member states’ diplomatic and consular missions”. 

43 Council Decision of 26 July 2010 establishing the organization and functioning of the 
European External Action Service, OJ l 201, 3 August 2010, 30.

44 The Stockholm Programme. An open and secure Europe serving and protecting citizens, 
OJ C 115, 4 May 2010, point 2.7 “Entitlement to Protection in Non-Member States”. 

45 Communication from the Commission to the Ep, the Council, the European Economic 
and social Committee and the Committee of the regions, Delivering an area of freedom, 
security and justice for Europe’s citizens-Action Plan Implementing the Stockholm Programme, 
CoM (2010) 171 final, 20 April, 17.
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ming partly from unfamiliarity – not only on the part of the citizens but 
also, at times, on the part of the consular officials- and it insisted on the 
need (which had clearly come to light during the crisis which ensued after 
the earthquakes in haiti and Chile, or the volcanic ash cloud of Iceland) 
for effective coordination and a certain distribution of responsibilities 
amongst the Member states. therefore, the Commission considered a 
specific action 46 which it developed through a Communication in which 
it evaluated the measures adopted to apply the Action plan and presented 
the future outlook, 47 which would be focused around three main aspects. 
Firstly, awareness had to be increased through communication and train-
ing measures, as well as through the exchange of best practices for con-
sular officials. secondly, a legal proposal had to be presented based on the 
provisions of the treaty of lisbon in order to establish coordination and 
cooperation measures and continue promoting the inclusion of consent 
clauses in mixed and bilateral agreements. thirdly, distribution of costs 
had to be improved and resource use needed to be optimised, especially 
during crisis situations, considering the possibility of establishing finan-
cial compensation for these cases. simultaneously, a specific section for 
this right was added to the Europa website, it was made easier for citi-
zens to access Europe Direct (the telephone service that provides general 
information on Eu rights, including this type of protection), 48 and, on 
14 December 2011, a proposal for a Directive on consular protection for 
citizens of the Eu abroad was adopted. 49

46 Action 8. EU Citizenship Report 2010. Dismantling the obstacles to EU citizens’ rights, 
CoM (2010) 603 final, 27 october, point 2.1.6. 

47 CoM (2011) 149 final, 23 March, cited previously. 
48 see the Commission’s response dated 1 June 2011 to parliamentary Inquiry no. 

E-2795/2011, of 22 March. the website: http://ec.europa.eu/consularprotection, dedicated 
to protection, contains general information, the address of Member states’ diplomatic and 
consular representations in third countries and access to the travel recommendations of 
Member states. Also, Annex I: “Follow up to the 2010 Eu Citizenship report: 25 actions 
accomplished” by the EU Citizenship Report 2013, EU citizens: your rights, your future, 
CoM (2013) 269 final, 8 May, 34; and CoM (2011) 149 final, 11.

49 Proposal for a Council Directive on consular protection for citizens of the Union 
abroad, CoM (2011) 881 final, 14 December. An analysis of the Directive proposal can 
be seen in spanish doctrine in: J. Jorge piernas lópez, “la protección diplomática y 
consular de los ciudadanos de la unión Europea tras el tratado de lisboa”, Revista de 
Derecho Comunitario Europeo 48 (2014), 583-599; by the same author: “Ciudadanía y 
acción exterior de la unión”, in La Unión Europea como actor global de las relaciones 
internacionales. Retos y problemas seleccionados, dirs. Cesáreo gutiérrez Espada, and M. 
José Cervell hortal, (Valencia: tirant lo blanch, 2016), 273-306.
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3. The Council Directive (EU) 2015/637 of 20 April 2015 on the 
Coordination and Cooperation Measures to Facilitate Consular Pro-
tection for Unrepresented Citizens of the Union in Third Countries

3.1. Context and basis

the Directive was approved on 20 April 2015 through vote in the Coun-
cil 50 on a proposal by the Commission and after consulting the Ep. 51 the 
Commission based its proposal on the lack of consensus on the contents 
of this right and on the specific obligations that it entails, as well as on the 
absence of uniformity amongst national laws and practices to that end. 52 
thus, the main objective of the proposal was to clarify the contents of the 
right and simplify cooperation and coordination amongst consular authori-
ties by touching upon a specific four main aspects.

Firstly, the personal scope, that is, beneficiaries of protection: clarify-
ing when a Member state lacks representation and if the protection can 
be extended to the family members of the Eu citizen who are nationals of 
third countries. 

secondly, access to protection and cooperation and coordination amongst 
Member states; that is to say, determine what state should exercise protection 
(while the treaty leaves the freedom to choose to the citizen, in practice the 
states can come to agreements to distribute responsibilities, which the Com-
mission considers acceptable provided that effective protection is guaranteed 
while likewise guaranteeing sufficient publicity for the citizen to be informed). 
likewise, it is sought to improve cooperation and coordination between the 
state that provides assistance and the state of the citizen’s nationality. 

thirdly, local coordination. the consular authorities present in the 
third country must be in contact with, and dispose of, information that 

50 with 26 votes in favour and the united kingdom and the Czech republic abstaining, 
Doc. 8155/15 of the Council, 21 April 2015. 

51 European Parliament Legislative Resolution of 25 October 2012 on the proposal for 
a Council directive on consular protection for citizens of the Union abroad, OJ C 72 E, 11 
March 2014, 101-117. see the comments of the governments on said proposal in Doc. 
15677/13 of the Council, 12 November 2013.

52 An absence of uniformity which was noted in the report of December 2010 Consular 
and diplomatic protection. Legal Framework in the EU Member States, the result of the Citi-
zens’ Consular Assistance Regulation in Europe (CARE) Project, activities realised with the 
financial support of the Fundamentals rights & Citizenship programme of the European 
Commission (hereinafter, the ‘CArE project’). Also noteworthy in the spanish doctrine: 
Cesáreo gutiérrez Espada, “El servicio Europeo de Accion Exterior”, 86-87; and rey 
Aneiros, “hacia el reforzamiento de la dimensión exterior de la ciudadanía europea”, 22-23.
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is not systematically collected (on unrepresented citizens, contact data for 
authorities of the Member states without representation, translators, law-
yers, doctors who speak the language of the unrepresented citizens, etc.). 
Additionally, although article 35 tEu establishes that the Eu Delegations 
shall contribute to the implementation of the right, it does not determine 
the respective spheres of competences nor the scope of action. 

lastly, coordination in situations of crisis and simplification of reim-
bursement procedures. During crisis situations in which the Eu had to 
react in the past, it was noted that there was no clarity as to who was to 
assist unrepresented citizens in such situations, and as to what the role of 
the state lead was. In addition, contingency plans do not usually specifi-
cally cater to unrepresented citizens (whose number is difficult to deter-
mine in crisis situations) and, in serious crises, local officials may need the 
support of crisis intervention specialists – a possibility that is not regulated. 
the generic reimbursement procedures are not usually applicable either 
in these types of situations as they do not meet the specific needs at play 
in these cases, such as the high pressure of the moment and the elevated 
number of citizens requiring assistance. 

In short, the Directive tries to improve and complete the limited regu-
lation offered by Decision 95/553/EC that it repeals, additionally includ-
ing coordination and cooperation between Member states, especially in 
crisis situations (an aspect that, until now, had been partly included in the 
guidelines on Consular protection approved by the Council), and defining 
the role of the union Delegations and simplifying the financial procedures 
for reimbursement of protection costs.

3.2. Structure 

the text of the Directive is structured in four Chapters and a total of 21 
articles. Chapter 1 (articles 1 to 9) specifies the aim and scope of applica-
tion and lists the general provisions on protection. Chapter 2 (articles 10 
to 13) includes the coordination and cooperation measures necessary to 
guarantee protection, referring to the role of the Eu Delegations, to local 
cooperation and to special cooperation in the event of crisis. Chapter 3 
(articles 14 to 15) contains the provisions on applicable financial proce-
dures, distinguishing between a general procedure and a simplified pro-
cedure for crisis situations. Finally, Chapter 4 introduces the “final provi-
sions” (articles 16 to 21) on more favourable treatment, transposition, 53 

53 Member states shall bring into force the laws, regulations and administrative provi-
sions necessary to comply with the Directive by 1 May 2018.
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the repeal of Decision 95/553/EC, reporting, evaluation and review, entry 
into force and addressees. 

the Directive has two Annexes. Annex I includes the common format for 
undertaking to repay costs of consular protection in case of financial assis-
tance and in case of repatriation, which must be completed by the unrep-
resented citizens, and Annex II contains the form for the request for reim-
bursement, which must be completed by the Member state that provides 
protection and be sent to the protected citizen’s Member state of nationality.

3.3. Purpose and scope

the Directive (article 1) lays down the coordination and cooperation 
measures necessary to facilitate the exercise of the right of citizens of the 
Eu to enjoy, in the territory of a third country in which the Member state 
of which they are nationals is not represented, the protection of the diplo-
matic and consular authorities of any Member state on the same conditions 
as the nationals of that Member state, also taking into account the role of 
Eu Delegations in contributing to the implementation of that right. 54 the 
aim of such measures, which are considered to be minimum standards, 55 
is to enhance legal certainly as well as efficient cooperation and solidarity 
amongst consular authorities. 

Article 1.2 establishes that the Directive does not concern consular rela-
tions between Member states and third countries. this refers to the rights 
and obligations arising from international agreements and customs, espe-
cially to the possibility to exercise consular functions on behalf of a third 
state – included in article 8 of the Vienna Convention on Consular rela-
tions of 1963 – upon appropriate notification to the receiving state, and 
unless the receiving state objects. 56

however, Member states, supported by local consular cooperation, 
should undertake the necessary measures in relation to third countries 

54 the terminology used must be noted. this is the first time that term “right” is expressly 
used. the Commission proposed the expression “right to protection” and the Ep, in its 
resolution, removed the term “right” in order to speak of “protection by the diplomatic 
or consular authorities” (Amendment 25).

55 Article 16 of the Directive notes that the Member states may introduce or retain provi-
sions more favourable than those of the Directive in so far as they are compatible herewith. 

56 In the case of spain, article 7 of the treaty of good Neighbourliness, Friendship 
and Cooperation between spain, France and Andorra notes that, in the states in which 
Andorra does not have consular representation, notwithstanding the agreement of the 
aforementioned states, the nationals of Andorra may turn to, if needed, either a spanish 
consular office or a French consular office, if both coexist, BOE, 30 June 1993. 



Protection by Affinity for Unrepresented Citizens of the European Union in Third Countries     137

to ensure that consular protection can be provided on behalf of other 
Member states in any given case (recital 6). It is worthwhile to remem-
ber, in this sense, the work of the European Commission promoting the 
inclusion of consent clauses in bilateral agreements between Member 
states and mixed agreements between the Eu and its Member states 
with third countries. 

the states’ practice on this matter is quite scarce 57 and, in terms of 
mixed agreements, some examples can be cited, such as the Enhanced 
partnership and Cooperation Agreement with the republic of kazakhstan, 
whose article 239 entitled “Consular protection” reads: 

“the republic of kazakhstan agrees that the diplomatic and consular 
authorities of any Member state of the European union represented in the 
republic of kazakhstan shall provide protection to any national of a Member 
state of the European union that does not have an accessible permanent 
representation in the republic of kazakhstan, on the same conditions as to 
nationals of that Member state of the European union”. 58

the Agreements with New zealand and with Australia also include these 
clauses, but in other words. thus, article 39 of the Framework Agreement 
between the Eu and its Member states on one side and Australia on the 
other states: 

“1. Australia agrees that the diplomatic and consular authorities of any 
represented Member state may exercise consular protection in Australia 
on behalf of other Member states which do not have accessible permanent 
representation in Australia.
2. the union and the Member states agree that the diplomatic and con-
sular authorities of Australia may exercise consular protection on behalf of 
a third country and that third countries may exercise consular protection 
on behalf of Australia in the union in places where Australia or the third 
country concerned do not have accessible permanent representation.

57 only Italy and portugal include this type of clause in agreements with third countries, 
while the majority of Member states does nothing more than notify third countries that 
assistance will be exercised (if applicable): Cesáreo gutiérrez Espada, “El servicio Europeo 
de Acción Exterior”, 87; also see CARE Project, cited previously. 

58 Enhanced partnership and Cooperation Agreement between the Eu and its Mem-
ber states, of the one part, and the republic of kazakhstan, of the other part, OJ l 29, 
4 February 2016. Also similar are the clauses in the Agreement with Afghanistan (article 
29), see the Cooperation Agreement on partnership and Development between the Eu 
and its Member states, of the one part, and the Islamic republic of Afghanistan, of the 
other part (OJ L 67, 14 March 2017); and with Malaysia (article 21), see the Annex of 
the Joint proposal for a Council Decision on the conclusion, on behalf of the Eu, of the 
Framework Agreement on partnership and Cooperation between the Eu and the govern-
ment of Malaysia (Doc. 11644/16 Add. 1, 5 August 2016). 
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3. paragraphs 1 and 2 are intended to dispense with any requirements for 
notification or consent which might otherwise apply.
4. the parties agree to facilitate a dialogue on consular affairs between their 
respective competent authorities”. 59 

likewise, the Directive clarifies, in article 4, exactly what should be 
understood by the term “unrepresented citizen”. this shall be every citi-
zen holding the nationality of a Member state which is not represented in 
a third country as set out in article 6, which says that a Member state is 
considered not to be represented in a third country if it has no embassy or 
consulate established there on a permanent basis, or if it has no embassy, 
consulate or honorary consul there which is effectively in a position to pro-
vide consular protection in a given case. that would occur if the embassy, 
consulate or honorary consul established locally is unable for any reason 
to provide, in a given case, 60 the protection the person concerned would 

59 It is also clarified in a footnote that Australia can agree to the use of the term “consular 
protection” in this article, in place of the term “consular functions”, on the understand-
ing that the former covers the functions referred to in article 9 of Council Directive (Eu) 
2015/637 of 20 April 2015 on the coordination and cooperation measures to facilitate 
consular protection for unrepresented citizens of the union in third countries and repealing 
Decision 95/553/EC and that these functions include the provision of emergency passports 
and/or travel documents (Framework Agreement between the Eu and its Member states, 
of the one part, and Australia, of the other part, (OJ L 237, 15 september 2017). Identical 
to article 36 of the partnership Agreement on relations and Cooperation between the Eu 
and its Member states, of the one part, and New zealand, of the other part to the Joint 
proposal for a Council Decision on the signing, on behalf of the Eu, and provisional 
application of the partnership Agreement on relations and Cooperation between the Eu 
and its Member states, of the one part, and New zealand, of the other part (except that 
terminological clarification is not included on the concept of consular protection), Doc. 
7998/16, Add. 1, of 15 April 2016. see also Council Decision on the conclusion on behalf 
of the union of the partnership Agreement on relations and Cooperation between the 
Eu and its Member states, of the one part, and New zealand, of the other part (Doc. 
15470/16, of 6 January 2017).

60 Decision 95/553/EC required that there be neither “accessible permanent repre-
sentation”, nor “accessible honorary consul competent”. In accordance with the legally-
not-binding guidelines for further implementing a number of provisions under Decision 
95/553/EC, (Doc. 11113/08, 24 June 2008), cited previously, “accessible permanent 
representation” should be understood as that safely reachable by an Eu national by land 
(road or rail), within convenient distance and reasonable time, depending upon specific 
circumstances in the third country concerned (criterion that can be also applicable to 
competent honorary consuls), and “accessible honorary consuls competent for such mat-
ters” are those who are at least enabled to issue emergency travel documents and provide 
relief as foreseen under article 5 e) of the Decision in accordance with the applicable 
national law binding on the honorary consul in question. the Commission’s proposal also 
used the term “accessible”, but it clarified that: “An embassy or consulate established on 
a permanent basis is accessible if it can effectively provide protection and can be reached 
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otherwise be entitled to receive according to national law or practices. 61 
Citizens holding the nationality of more than one Member state should be 
considered unrepresented if none of the Member states of their nationality 
is represented in the third country concerned.

Another matter that the Directive tackles is if honorary consuls can pro-
vide this type of assistance. Considering that honorary consuls frequently 
exercise their functions voluntarily and that their competencies vary on 
different national laws and practices, article 2.2 allows the Member states 
to decide if the Directive applies to them or not. but Member states shall 
ensure that unrepresented citizens are duly informed about such decisions 
and the extent to which honorary consuls are competent to provide protec-
tion in a given case. 

Although this was not foreseen in the Commission’s proposal, article 3 
expressly recognises the possibility for the Member state of the applicant’s 
nationality to deliver the protection of its national in accordance with its 
national law or practice, despite not being represented; for example, by pro-
viding consular services online, as long as this does not deprive the unrep-
resented citizen of protection. to that end, the state of nationality may 
request that the Member state from which the citizen has sought or received 
protection to forward the application or case in order to deliver protection 
itself, and the requested Member state shall relinquish the case as soon as 
the Member state of nationality confirms that it is protecting the citizen. 

beneficiaries of protection are unrepresented citizens of the Eu whose 
rights are recognised in the tFEu, and in the Charter of Fundamental 
rights of the Eu. however, additionally, article 5 of the Directive extends 
protection to family members, who are not themselves citizens of the Eu, 
accompanying unrepresented citizens in a third country, to the same extent 
and on the same conditions as it would be provided to the family members 

safely within convenient travel distance and reasonable time (Citizens of the Eu at least 
need to be able to reach the embassy or consulate and return to their place of departure the 
same day, via means of transport commonly used in the third country, unless the urgency 
of the matter requires swifter assistance), and it specified that: “the embassy or consulate 
is not accessible if it is temporarily not in a position to effectively provide protection, in 
particular if it is temporarily closed in case of crisis”. 

61 In this sense, embassies and consulates should inform each other about any exceptional 
circumstances that may temporarily affect their capacity to provide consular protection. 
Accessibility and proximity should also be taken into consideration. A citizen who seeks 
consular protection or assistance from the embassy or consulate of another Member state 
should not be redirected to the embassy, consulate or honorary consul of his or her own 
Member state of nationality when it is not possible, due to local circumstances or lack of 
resources, for the citizen safely to reach or be reached by those latter instances in a way 
allowing him or her to receive consular protection (recital 8).



    140 Solidarity and Protection of Individuals in E.U. Law

of the citizens of the assisting Member state, who are not themselves citi-
zens of the Eu, in accordance with its national law or practice. 

It is even possible during the consultations which should take place 
before assistance is provided for the assisting Member state and the unrep-
resented citizen’s Member state of nationality, whenever appropriate, to 
agree on the possibility to extend assistance to third-country family mem-
bers of the unrepresented Eu citizen beyond what is required by the law 
of the assisting Member state or what is dictated by its practice, taking 
into account as much as possible requests from the unrepresented citizen’s 
Member state of nationality, and in so far as what is agreed does not fall 
short of what is required by union law. 62 It can be noted here that the 
Commission had also evaluated the possibility of states offering protection 
to refugees and long-term residents, but it understood that that would stray 
too far from the established context and considered it to be premature at the 
current time; therefore, this possibility was not included in its proposal. 63

Article 8 refers to the identification of applicants. the Eu citizen must 
provide proof of his or her nationality by presenting a passport or iden-
tity card, unless it is not possible to present said document, in which case 
nationality may be proven by any other means, if necessary including veri-
fication with the diplomatic or consular authorities of the Member state 
of which the applicant claims to be a national. 64 with regard to the fam-
ily members, the identity and existence of the family relationship may be 
proven by any means, including verification by the assisting Member state 
with the diplomatic or consular authorities of the Member state of nation-
ality of the citizens of the Eu.

62 recital 9 clarifies: however, Member states might not be in a position to deliver 
certain types of consular protection, such as emergency travel documents, to third-country 
family members. Nevertheless, the concept of family members of unrepresented citizens is 
not limited, despite the fact that the Commission, in its proposal, included a reference to 
article 2 and 3 of Directive 2004/38/EC of the Ep and of the Council of 29 April 2004 on 
the right of citizens of the Union and their family members to move and reside freely within 
the territory of the Member States (OJ l 158, 30 April 2004) as an attempt at a degree of 
precision on the matter. 

63 Commission staff working paper executive summary of the impact assessment accompa-
nying the document Proposal for a Directive, Doc. 18821/11, Add. 1, 19 December 2011. 
on the other hand, the Ep, in its resolution on the proposal by the Commission, in line 
with its prior position, proposed introducing a new recital that might include the duty of 
the protecting state to evaluate the possibility of also providing protection (keeping in 
mind its current situation) to refugees, the stateless and others who, not nationals of any 
Member state, reside in a Member state and possess a travel document issued by that state.

64 As recital 13 reminds us, the fundamental status of citizenship of the union is 
conferred directly by union law and identity documents are of merely declaratory value.
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3.4. Contents

the Directive expressly mentions different sample situations in which 
all the Member states used to provide protection to their own nationals, 
depending upon the specific circumstances surrounding each case. 65 Nev-
ertheless, because the protection required always depends on the specific 
situation, it does not limit itself only to the aforementioned sample situa-
tions. According to article 9, consular protection may include assistance, 
inter alia, in the following situations: 

“(a) arrest or detention;
(b) being a victim of crime; 66

(c) a serious accident or serious illness; 
(d) death; 
(e) relief and repatriation in case of an emergency;
(f) a need for emergency travel documents as provided for in Decision 
96/409/CFsp”.

Details are not given on the contents of the protection which must be 
granted in each case – unlike the proposal presented by the Commission, 
which dedicated a specific article for each case to describe, in general, the 
type of assistance to be provided. Nevertheless, the Directive does mention 
the appropriateness of respecting, where applicable, the citizen’s wishes; 
for example, if his or her family members or other related persons should 
be notified and, if so, who. Additionally, in the event of death, the wishes 
of the next of kin concerning the arrangements to be made with regard to 
the remains of the deceased citizen. 67 

with regard to how protection should be carried out, article 2.1 estab-
lishes, as a general principle, the obligation of Member states’ embassies 
or consulates to provide the protection on the same conditions as to their 
own nationals; therefore, the right must be guaranteed without discrimina-
tion based on nationality, which should be interpreted in light of article 18 
tFEu and article 21 of the Charter of Fundamental rights of the Eu 68. 

65 see Common Practices in consular assistance and crisis coordination, drafted by the 
Cocon of the Council, Doc.10698/10, 9 June 2010.

66 Decision 95/553/EC referred to “victims of violent crime”. It is no longer required 
for the crime to be violent.

67 recital 15.
68 In accordance with recital 34, Member states should implement this Directive with-

out discrimination amongst the beneficiaries of this Directive on any ground such as sex, 
race, colour, ethnic or social origin, genetic features, language, religion or beliefs, political 
or any other opinion, membership of a national minority, property, birth, disability, age, 
or sexual orientation.
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In any case, the Directive does not affect Member states’ competence to 
determine the scope of the protection to be provided to their own nation-
als 69 – something which, as we have already seen, varies from one state 
to another. 

3.5. Access to protection and cooperation between Member States and 
with the European Union 

other aspects that had to be considered were access to protection and 
cooperation and coordination amongst the states involved. 

Firstly, it had to be determined where the unrepresented citizen could 
apply for protection. Article 7 clarifies that unrepresented citizens shall be 
entitled to seek protection from the embassy or consulate of any Member 
state. Nevertheless, that shall not stop a Member state from representing 
another Member state on a permanent basis, and Member states’ embas-
sies or consulates may, wherever deemed necessary, conclude practical 
arrangements on sharing responsibilities for providing consular protection 
to unrepresented citizens. 70 still, Member states shall notify the Com-
mission and the EEAs of such arrangements, which shall be publicised 
by the Eu and Member states to ensure transparency for unrepresented 
citizens. Additionally, in cases where a practical arrangement of this type 
has been concluded, an embassy or consulate from which the unrepre-
sented citizen seeks protection, and which is not designated as compe-
tent according to the specific arrangement in place, shall ensure that the 
application from the citizen is redirected to the relevant embassy or con-
sulate, unless protection would thereby be compromised, in particular 
if the urgency of the matter requires immediate action by the requested 
embassy or consulate. 

secondly, the coordination and cooperation measures had to be specified. 
More specifically, article 10 establishes the general rules, which dictate close 
cooperation and coordination amongst the diplomatic and consular authori-
ties of the Member states and with the Eu to ensure protection for unrep-
resented citizens. said rules stipulate that the Member state that receives 
the request for protection or that is informed of an individual emergency 
situation checks without delay with the Ministry of Foreign Affairs or, if 
applicable, with the competent embassy or consulate of the Member state 

69 recital 5.
70 Article 4 of Decision 95/553/EC already took into account the existence of these 

types of agreements. the existing agreements between some Member states can be seen 
in CArE project, cited previously. 
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of the nationality of the citizen with difficulties, providing all the pertinent 
information at its disposal (the identity of the person affected, possible 
costs, family members to whom protection may extend, etc.). Except in 
cases of extreme urgency, this consultation shall take place before protec-
tion is provided. the protecting Member state shall facilitate the exchange 
of information between the affected citizen and the authorities of the state 
of his or her nationality. And the latter, if requested (through the Ministry 
of Foreign Affairs or the competent embassy or consulate) must send to 
the protecting Member state any relevant information on the case, and it 
shall also be responsible for establishing any necessary contact with family 
members or other persons or authorities. 71 

the role of the Eu Delegations is also clarified. Article 11 of the Direc-
tive expressly acknowledges that Eu Delegations shall closely cooperate 
and coordinate with Member states’ embassies and consulates to contrib-
ute to local and crisis cooperation and coordination, and the extent of 
said cooperation is specified. In particular, Eu Delegations shall provide 
available logistical support, including office accommodation and organ-
isational facilities, such as temporary accommodation for consular staff 
and for intervention teams. 72 Additionally, along with EEAs headquarters, 
they shall also facilitate the exchange of information between Member 
states’ embassies and consulates and, if appropriate, with local authori-
ties. Eu Delegations shall also make general information available about 
the assistance that unrepresented citizens could be entitled to, particularly 
about agreed practical arrangements if applicable. 

No reference is included about possible protective action from the Eu 
itself. Despite having considered said possibility in the green paper and in 
the subsequent Action, the Commission, aware of the fact that the burden 
of responsibility for assistance and protection of citizens abroad continues 

71 For these purposes, the Member states must inform the EEAs (through the Online 
Consular) on the points of contact in the respective Foreign Affairs Ministries.

72 special report no. 11/2014, The establishment of the European External Action Ser-
vice, by the European Court of Auditors, notes in observation no. 63 that the new role for 
Eu delegations has not been followed by a significant exploitation of synergies with the 
diplomatic services of the Member states, something which could largely be attributable 
to the short time passed and a lack of commitment from the Member states themselves; it 
adds that the co-location of Eu delegations and Member state diplomatic representations 
is still very limited and common political reporting is exceptional. the EEAs notes in its 
response to this observation that: “in addition to the 4 co-location projects already existing, 
8 co-location projects with different Member states have been established since the creation 
of the EEAs, in 7 third countries. other co-location projects are under examination and we 
are confident that this practice will develop further. Co-locations represent a priority for 
the EEAs not only for practical and economic reasons but also for their symbolic value”. 
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to fall upon the Member states, 73 only includes the mere cooperation of 
the Eu Delegations on this matter. 74 this is despite the amendments by 
the Ep that proposed that, in addition to cooperating with states during 
crisis situations, the Eu Delegations should directly provide protection to 
distressed unrepresented citizens – if necessary. 75

73 In this sense, the Ministry of Foreign Affairs of belgium, on 23 August 2010, when 
faced with the question of a deputy about the involvement of the Eu in the negotiations to 
liberate a French-Israeli soldier kidnapped by a palestinian military command, after noting 
that the Eu had not been involved in the negotiations, he declared: “l’assistance consulaire 
est une compétence exclusivement nationale. la défense des intérêts d’otages européens est 
de la prérogative des États membres concernés. l’union européenne ne développe donc 
pas de politique spécifiquement concernant les négociations d’otages européens. rien de 
tel n’est prévu en outre dans les textes qui fondent les compétences du sEAE qui est en 
train d’être mis en place”, “pratique du Droit International public” – Revue Belge du Droit 
International, vol. XlVII (2014), 599.

74 the review report by the EEAs on the former high representative for Foreign Affairs 
& security policy, C. Ashton, of July 2013, noted that, notwithstanding the political debate 
in the Member states about whether the EEAs should cover national competences in terms 
of consular protection, the EEAs disposed (for the time being) of very limited resources to 
that end (resources which were concentrated around the coordination of response measures 
in the event of crises), and it lacked specialised technical knowledge in the delegations; there-
fore, if the Decision to create the EEAs looks towards a future role for the Eu Delegations 
in the consular protection of Eu citizens, that could only be achieved if the resources and 
knowledge are transferred from the Member states. Additionally, according to observation 
no. 64 of special report no. 11/2014, by the European Court of Auditors, cited previously: 
“the lisbon treaty, which set up Eu delegations, increased expectations that these ‘houses 
of Europe’ would provide consular services, including consular protection of Eu citizens. 
however, much still remains to be done, and the EEAs has not yet prepared a detailed 
analysis of the financial implications of addressing these issues, especially of meeting the 
expectations of some medium-sized and small Member states. the Member states have 
neither reached a common position on this issue nor agreed on the harmonisation of rules 
and legislation applicable in crisis and emergency situations, staff training and the distribu-
tion of costs”. the EEAs answered: “It should indeed be recalled that consular protections 
remains a national competence, therefore delegations do not provide direct assistance to 
Eu citizens. Delegations support the Ms in facilitating cooperation and in helping them to 
provide assistance to unrepresented citizens. this is done in a number of countries. one 
recent example is south sudan where the delegation helped the local coordination of evacu-
ation unrepresented citizens (main nationalities of unrepresented citizens: Italy, belgium, 
Finland, portugal, sweden, Ireland, greece, Denmark) other examples are lebanon and 
philippines just to mention the most recent cases”. the report by the current high repre-
sentative, F. Mogherini, to the Council on the launch of the EEAs review includes for the 
future: “further developments in the role and responsibilities of Eu Delegations (…). this 
could include further reflections on the role of Eu Delegations in facilitating and support-
ing coordination between Member states in providing consular assistance to Eu citizens in 
third countries…”, Progress Report of the High Representative to the Council. Implementing 
of the EEAs review, Doc. 5113/16, Council, of 11 January 2016.

75 Ep resolution of 25 october 2012, Amendments no. 25 to 29. 
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In reality, the involvement of the Eu in the protection of the citizens of 
the Eu in third countries to support the actions undertaken by the state 
of nationality is nothing new. we have already referred to the practice of 
protection by affinity undertaken by the Member states within the con-
text of the EpC since the 1980s, a practice which the Institutions already 
participated in and which has continued to develop since then. 76 still, said 
participation has become more intense, especially in situations of crisis 
in which Member states have received support from the Eu Delegations 
through different channels. 77 In that sense, the guidelines on Consular 

76 we can cite some recent precedents for this type of protection in reference to specific 
individuals, such as that of the Italian g. regeni who deceased in El Cairo on 3 February 
2016, whose body raised suspicions of torture and about whom the high representative 
stated, on 26 July 2016, in response to a parliamentary Inquiry: “the high representa-
tive has personally raised the death of the young Italian doctoral researcher giulio regeni 
several times with the Egyptian Foreign Minister sameh shoukry and stressed the need to 
conduct a thorough, independent and transparent investigation, in close cooperation with 
the Italian authorities. the case has also been raised by the EEAs and Commission officials 
in Cairo in their contacts with the Egyptian authorities. the Eu supports all the initiatives 
the Italian authorities are taking in order to shed full light on the circumstances and to bring 
the perpetrators to justice”, parliamentary Inquiry no. 2949/2016, of 12 April 2016. In de 
same way, responses of the high representative for Foreign Affairs & security policy to 
parliamentary Inquiries about the situation of british citizens arrested in Iran: “the case of 
Mr kamal Foroughi is of utmost concern to the Eu and has been raised on different occa-
sions with the Iranian side, similarly to the cases of other European citizens of which the 
EEAs has been informed. while the primary responsibility for consular protection of Eu 
citizens abroad lies with their Member state of origin, we will continue to closely monitor 
these cases and use every opportunity to raise them with the Iranian authorities…”. see the 
responses of 23 March and 15 June, respectively, to parliamentary Inquiries no. 147/2016 
and no. 3668/2016. In the case of an Italian businessman in prison in Equatorial guinea, 
the high representative noted: “the hr is aware and following this case closely. the hr 
is liaising with Eu Member states represented in Equatorial guinea. During a recent visit 
to Malabo, the Eu head of Delegation accredited to Equatorial guinea raised with the 
authorities several human rights cases, including the case raised in the question. we have 
been informed that the Italian citizen in question has received consular assistance and was 
last visited on 7 February by the spanish Consul in bata. the authorities of Equatorial 
guinea have been reminded of the Eu’s strong attention on this case. the improvement 
of human rights in Equatorial guinea is a top priority for the Eu in its relations with 
Equatorial guinea”, see the response of 28 March 2014 to parliamentary Inquiry no. 
1445/2014, of 11 February. 

77 As the Commission stated on 1 June 2011 in response to parliamentary Inquiry 
no. 2795/2011, of 22 March: “lorsqu’une crise survient dans un pays tiers (qu’elle soit 
d’origine humaine ou naturelle) en entraînant la nécessité pour les États membres de venir 
en aide à des citoyens de l’union européenne (ce que l’on appelle une «crise consulaire»), 
et à la demande de ces États membres, il convient d’apporter une assistance en recourant 
aux ressources existantes disponibles dans les délégations de l’uE”. regarding the cost of 
urgent interventions: “une ligne budgétaire ad hoc gérée par le service des instruments de 
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protection of 2010 already stated that Eu Delegations should be included 
in emergency plans and that, when so requested by one or more Member 
states, and when applicable, said Delegations could provide logistic support 
to the Member state representations, especially during crisis situations. 78

Article 12 refers to local cooperation meetings, which shall include a 
regular exchange of information on matters relevant to unrepresented citi-
zens (such as safety of citizens, prison conditions, consular notification and 
access…). 79 In those meetings, organised in close cooperation with the Eu 
Delegation, represented Member states should, wherever necessary, agree 
on practical arrangements to ensure that unrepresented citizens are effec-
tively protected.

politique étrangère de la Commission, unité «opérations instrument de stabilité, réaction 
en cas de crise et consolidation de la paix», permet aux chefs de délégation de financer un 
soutien logistique d’urgence. Cette ligne budgétaire a été mise en place dans le budget de 
l’uE (19 06 06 «Coopération consulaire») en prévision de telles dépenses. Cette procédure 
a été utilisée dans le cas de l’évacuation de citoyens de l’uE de la bande de gaza en 2009”, 
something which allowed for the evacuation of approximately 100 in armoured busses. 

78 Doc. 15613/10, cited previously, 3. F. Mogherini noted before the Ep on 20 May 
2015, in response to parliamentary Inquiry no. 9682/2014, of 25 November 2014: “since 
the establishment of the EEAs, a Consular Division was set up, which supports coordina-
tion and cooperation between the EEAs and Member states in order to contribute to the 
implementation of the aforementioned right of Eu citizens to consular protection in third 
countries. the main areas of activity of the Consular Division to achieve this objective are: 
to support Ms and Eu Delegations in the event of a consular crisis; to give support to Eu 
Delegations on consular cooperation in general. the main role of the EEAs/the Eu Delega-
tions is giving support to Member states in providing consular assistance to Eu citizens, 
and does not consist of providing front-line consular assistance themselves. however, in 
spite of the limited means at the disposal of the EEAs in this field, it has managed to bring 
added value in a number of crisis situations by contributing to the consular protection 
of Eu citizens, the most recent examples of which are the crises in yemen and Nepal. 
the EEAs also manages the Cool (Consular online) website, which connects Member 
states’ consular departments and crisis centres as well as the Eu Delegations for purposes 
of information sharing (mainly in crisis situations) and contingency planning…the EEAs 
also organizes and participates in consular exercises with Eu Delegations and Member 
states in order to increase the overall capacity to respond to crisis situations, where consular 
assistance is needed. the EEAs also participates in the Cocon”.

79 recital 19. the 2010 guidelines on consular protection established that, in countries 
in which the local circumstances call for this, the heads of Missions and Consular offices 
shall organize at least one quarterly meeting to discuss the safety of Eu citizens handle, 
automatically, matters such as the conditions in the prisons, problems in relationship with 
consular access, etc. they will also share information on possible changes in local legisla-
tion which would have repercussions in consular functioning, especially if said changes can 
affect those who have been arrested, medical treatments, legal proceedings, or available 
legal counsel (such as lawyers willing to provide free services to citizens who do not have 
resources), Doc. 15613/10, of 5 November 2010, 4-5. 
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3.6. Protection in the event of a crisis 

the need for adequate preparation and cooperation in the event of a 
crisis 80 has been considered by the Commission on several occasions and 
it is the main goal of the 2010 guidelines. that is logical, bearing in mind 
that numerous Eu citizens are affected during large crises which happen in 
different points of the world either as a consequence of conflicts or stem-
ming from natural catastrophes. this was the case in libya, Egypt and 
bahrain after the uprisings of the spring of 2011, or in haiti and Japan 
after the earthquakes of January 2010 and March 2011, respectively; or, 
more recently, with the Ebola epidemic and the humanitarian crises caused 
by the conflict in yemen and the earthquake in Nepal. 81 these situations 
have shown the importance for Eu citizens to enjoy the protection of any 
Member state, regardless of their nationality, and the need to increase coop-
eration amongst the Member states and with the Eu in order to optimise 
effective resource management.

In this sense, the Directive seeks to establish a clear division of respon-
sibilities between the represented and unrepresented Member states and 
the Eu Delegations so as to guarantee proper crisis preparation and man-
agement. this implies the need to coordinate contingency plans taking 
into account unrepresented citizens. Additionally, the Directive wishes 
to strengthen interoperability amongst consular staff and other experts 

80 About assistance for Eu citizens in crisis situations, see in spanish doctrine, luis 
Norberto gonzález Alonso, “protegiendo a los ciudadanos de la unión más allá del 
Espacio de libertad, seguridad y Justicia: ¿hacia un nuevo modelo europeo de gestión 
consular de crisis?”, in La dimensión exterior del Espacio de Libertad, Seguridad y Justicia 
de la Unión Europea, coord. José Martín y pérez de Nanclares, (Madrid, 2012), 383-407, 
especially 394-400.

81 In libya (where 8 Member states are represented) there were around 6,000 Eu citizens 
at the beginning of the crisis. In Egypt (where 22 Member states are represented) there 
were at least 100,000 Eu citizens (mostly tourists in the red sea region). In bahrain (where 
4 Member states are represented) there were at least 8,800 Eu citizens. In haiti, there 
were about 2,700 Eu citizens. In Japan (where all Member states are represented except 
Malta and Cyprus) there were around 37,000 Eu citizens. During these crises, protection 
was coordinated via teleconferences and the online Consular network, especially to share 
information with consular authorities on the presence of Eu citizens and the available 
capacities of the Member states, CoM (2011) 149 final, cited previously. During the Ebola 
epidemic and after the adoption on 18 september 2014 of resolution 2177 (2014) by the 
security Council of the united Nations on the Ebola Virus outbreak (s/rEs/2177/2014), 
the permanent representative of France before the uN reminded that, thanks to France’s 
initiative, the Eu would have a coordination device for the medical evacuation of European 
citizens and of the international personnel currently deployed in the field, with France 
making its own evacuation resources available for said device, “pratique Française du Droit 
International”, Annuaire Français de Droit International (2014), 637-640. 
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in crisis situation management. thus, article 13 refers to the drafting of 
local contingency plans, to the management of crisis situations, to the 
role of the lead state or the Member state coordinating assistance and 
to the possibility of requesting support from instruments such as the cri-
sis management structures of the EEAs and the union Civil protection 
Mechanism. 82

local contingency planning 83 shall be coordinated by the represented 
Member states and with the Eu Delegation in order to guarantee that 
unrepresented citizens receive full assistance in the event of a crisis. the 
competent embassies or consulates shall be informed of crisis prepared-
ness arrangements and, where appropriate, involved therein. the Eu 
and Member states shall cooperate closely to ensure efficient protection 
to unrepresented citizens and, whenever possible, they shall inform each 
other of available evacuation capacities in a timely manner. upon their 
request, existing intervention teams at the Eu level may support Mem-
ber states, including consular experts – in particular from unrepresented 
Member states. 

the lead state or the Member state(s) coordinating the assistance 84 

82 since 2015, the Member states and the EEAs have developed the Consular Coopera-
tion Initiatives project, designed to explore the possible development of the role of the 
Eu Delegations to facilitate and support coordination amongst the Member states in the 
protection of Eu citizens in third countries, as was agreed upon in the Council Conclu-
sions on the EEAs dated 17 December 2013. to accomplish this, a team of interested 
Member states, under the general supervision of the Cocon has, at the moment, put into 
place 5 initiatives in third countries (Cambodia, the Dominican republic, Nepal, Nigeria 
and tunisia). In each one of these 5 countries, a Member state assumed the leading role 
and drafted a project plan for the year 2015 based on a common template. with this base, 
the group formulated a series of conclusions and recommendations and drafted an initial 
report with evaluations on a country-by-country basis, as well as main conclusions and 
recommendations and a joint framework for crisis preparation, along with global statistics 
on the protection of citizens of the Eu in 2015, drafted by the EEAs – statistics that we 
referred to at the start of this work. see Doc. 8347/16, (Add. 1 and Add. 2) of the Council 
of 29 April 2016. 

83 the Eu guidelines on consular protection already established the convenience of 
drafting emergency plans in advance, as well as of putting in common the plans drafted by 
the Member states represented in the capital and periodically reviewing them, of exchang-
ing information on the evolution of nations and on available resources, of the creation of 
emergency reserves and procedures for their use, and of the importance of coordinating 
with third parties; therefore, it was recommend to adjust the emergency plans so that they 
would align with those of the receiving country and, if applicable, with those of other 
important partners (third countries which are friends, uN, Ngos), Document 15613/10, 
5 November (2010), 6-7.

84 the term “lead state” refers to one or more Member state(s) represented in a given 
third country and in charge of coordinating and leading the protection of unrepresented 
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shall be in charge of coordinating any support provided for unrepresented 
citizens, with the support of the other Member states concerned, the Eu 
Delegation and the EEAs headquarters. the Member states shall provide 
them with all relevant information regarding their unrepresented citizens 
present in a crisis situation. 85 Additionally, the lead state or the Member 
state(s) coordinating the assistance may seek, if appropriate, support from 
instruments such as the crisis management structures of the EEAs and the 
union Civil protection Mechanism. In reality, since the end of 2007, the 
support of this Mechanism has been available – currently regulated by Deci-
sion 1313/2012/Eu of the Ep and of the Council of 17 December 2013, 86 
which discusses said possibility in article 16.7:

“the union Mechanism may also be used to provide civil protection support 
to consular assistance to the citizens of the union in disasters in third countries 
if requested by the consular authorities of the Member states concerned”.

Activation of the Mechanism, which allows for resources to be put in 
common and mobilised (means of transport, medical and evacuation assis-

citizens during crises (recital 23). Although the Cocon continues working on this concept 
and other similar ones, the Directive itself speaks of the lead state or “Member states 
coordinating the assistance”. In practice, in situations of grave crisis, the concept of a lead 
state is not used; instead, as the crisis unfolds and some countries prepare and act (for 
example, by sending aircraft so that their nationals can be evacuated), constant communica-
tion is maintained between the Capitals to share information, and practical coordination is 
done in the field – directly amongst the embassies. A recent example is southern sudan, 
where germany and Italy sent aircraft to allow for the evacuation of their nationals and 
offered space to other Member states and third countries; the usA and Japan did the 
same (Information obtained on informal terms from the Directorate general for spaniards 
Abroad and Consular and Migration Affairs). 

85 the 2010 guidelines on consular protection already noted the importance for emer-
gency plans to be based on precise information about the citizens of the Eu who could 
be affected, and they invited the representations of Member states to ask their nationals 
to register voluntarily, specifying the minimum data which should be collected to this end 
and adding a model personal datafile, Doc. 15613/10, 4 and 12. In spain, the website of 
the Ministry of Foreign Affairs and Cooperation (http://www.exteriores.gob.es/) offers 
the possibility of adding citizens’ personal data to the traveller’s register, which requires 
minimum information that is the same as that mentioned in the aforementioned model 
personal datafile. 

86 OJ l 347, 20 December 2013. the union Civil protection Mechanism was created by 
Council Decision 2001/792 of 23 october 2001 (OJ l 297, of 15 November 2001), recast 
by Council Decision 2007/779 of 8 November 2007 (OJ l 314, of 1 December 2007), 
including since then the possibility of using the Mechanism to support consular assistance 
to citizens of the Eu. In addition to the 28 Member states of the Eu, other participants 
of the Mechanism are Iceland, Norway, serbia, turkey, the Former yugoslav republic of 
Macedonia, and Montenegro.
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tance, temporary refuge, etc.), while likewise allowing for information to be 
exchanged, has already been used in grave crisis situations in which citizens 
of the Eu have been affected, such as the terrorist attacks in bombay in 
2008 or within the context of the crisis in libya. 87

3.7. Financial procedures

the Commission had stated, on numerous occasions, the need to simplify 
the financial procedures set forth in Decision 95/553/EC, even considering 
the creation of a compensation system with Eu funding. Nevertheless, the 
latter option was ruled out in the executive summary of the impact assess-
ment accompanying the proposal, with the European Commission noting 
that, while a compensation mechanism/clearinghouse or Eu funding would 
facilitate reimbursements and would better safeguard non-discriminatory 
treatment of unrepresented citizens, it would generate in return very high 
financial costs, and synergies with the Civil protection Mechanism would 
not be fully exploited. 88 thus, the Directive includes the mere simplification 

87 the Commission noted on 1 June 2011, in response to parliamentary Inquiry no. 
2795/2011, of 22 March: “l’activation de ce mécanisme peut offrir l’accès à un vaste réseau 
de ressources de protection civile disponibles au sein des 31 États qui y participent. Concrè-
tement, et en fonction de la situation et des besoins précis, ce mécanisme peut notamment 
venir appuyer les opérations consulaires en facilitant la mise en commun de ressources de 
transport, organiser l’évacuation médicale de ressortissants européens grièvement blessés, 
mobiliser des abris d’urgence temporaires, de la nourriture, de l’eau et des infrastructures 
sanitaires, ainsi que déterminer les moyens de transport complémentaires disponibles”. In 
November of 2008, a swedish medical evacuation airplane that was co-financed by the 
Commission evacuated 6 wounded Europeans from bombay. In libya, the Mechanism 
was activated to help consular authorities in the timely evacuation of citizens of the Eu 
by facilitating the common use of transport, searching for additional means of transport 
and co-financing transport costs. For example, hungary made an airplane available which 
was co-financed to evacuate from tripoli 29 romanian citizens, 27 hungarians, 20 bulgar-
ians, 8 germans, 6 Czechs and another 6 citizens of the Eu and of third countries. As 
the high representative for Foreign Affairs & security policy noted before the Ep: “to 
support the Eu’s consular action, the Eu Civil protection Mechanism stepped into action 
on 23 February 2011 at the request of the hungarian presidency and the high represen-
tative to facilitate the pooling of transport and identifying additional transport means for 
evacuation. In this regard, the Commission’s Monitoring and Information Centre (MIC) 
was cooperating closely with the Eu Military staff/Movement planning Cell embedded 
in the MIC to facilitating access to Member states’ military transport means. the MIC 
also co-financed up to 50 % of individual transport operations’ costs, amounting to some 
112,000 Eur. overall, more than 5,800 Europeans were evacuated”. see the response of 
17 June 2011 to parliamentary Inquiry no. 2341/2011, of 14 March.

88 the Commission estimates that, given the necessity of additional human and finan-
cial resources, the implementation of an Eu compensation mechanism or clearinghouse 
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of paperwork, with the general procedure being established in article 14, 
which is completed by Annexes I and II – Annexes which are practically 
identical to those that accompanied Decision 95/553/EE- and a simplified 
procedure for crisis situations established in article 15. 

In accordance with the general procedure, unrepresented citizens shall 
undertake to repay to their Member state of nationality the cost of consular 
protection using the standard form set out in Annex I. having said that, 
this must be done on the same conditions as the nationals of the assisting 
Member state; therefore, reimbursement of costs shall only be requested 
if the state providing protection would impose that same requirement on 
its own nationals under the same conditions. 89 the state may, in addition, 
request the reimbursement of costs from the Member state of the unrep-
resented citizen’s nationality using the standard form set out in Annex II 
and, in this case, the state of nationality must reimburse those costs within 
a reasonable period of time (not exceeding 12 months). the state may, in 
turn, request the citizen to reimburse such costs.

taking into account that the assistance granted to an unrepresented citi-
zen in the case of arrest or detention can involve unusually high travel costs, 
accommodation costs or translation costs for the diplomatic or consular 

would generate costs in the Eu of at least 112,000 Eur a year, plus the additional cost of 
establishment of electronic files/maintenance. Eu funding would induce costs of about 
16-31 million Eur for a funding period of 6-7 years (depending on whether 50% or a 
higher percentage of the activities would be financed) and additional costs of managing 
the fund at Eu level would be estimated at least at the level of 780,000 Eur, Commission 
staff working paper Executive summary of the impact assessment, cited previously, Doc. 
18821/11, 6-10.

89 recital 25 reminds us that those Member states which provide consular protection 
in the form of financial assistance to their own citizens do so as a last resort and only in 
exceptional cases where citizens cannot obtain financial means in other ways, such as 
through transfers from family, friends or employers. In spain, apart from royal Decree 
8/2008, of 11 January, which regulates need-based assistance in favour of spaniards residing 
abroad and returnees (BOE, 24 January 2008), this type of financial assistance is regulated 
by orDEr/AEX/1059/2002, of 25 April, on the regulatory basis of consular protection and 
assistance abroad (BOE, 14 May 2002), which allows for help to be granted to spaniards 
in situations of need and regulates the contents and procedures for the granting thereof. 
Article 7 of the order notes that, in cases in which protection and assistance is provided 
as set forth in article 20 tCE, the necessary expenses shall be handled in accordance with 
the regulations agreed upon to that end by the Member states. said order was modified by 
orDEr/AEC/3119/2005, of 26 september, in terms of the amounts for periodic assistance 
to spanish individuals who have been arrested and placed in prison facilities abroad (BOE, 
10 october 2005). About financial assistance for spaniards arrested abroad, see: Xavier 
Martí Martí, “la política española de protección y asistencia consulares a los ciudadanos 
españoles detenidos en el extranjero”, Revista Española de Derecho Internacional vol. lXV 
(2013), 55-58. 
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authorities of the protecting Member state, depending on the circumstances 
of each individual case, the obligation to inform the unrepresented citizen’s 
Member state of nationality of such possible costs is established, which 
should take place during the consultations prior to the provision of protec-
tion. the protecting Member state should be able to seek reimbursement of 
such unusually high costs from the unrepresented citizen’s Member state of 
nationality, and the latter must reimburse them within a reasonable period 
of time (not exceeding 12 months). Nevertheless, unrepresented citizens’ 
Member states of nationality cannot, according to the non-discrimination 
principle, ask their citizens to reimburse such costs which nationals of the 
assisting Member state would not be required to repay. 90

It was also necessary to simplify the financial procedures in the event of 
crisis situations, given the peculiarity of these situations, which call for a 
quick response to a high number of citizens. this simplification is under-
taken in article 15. Firstly, in such cases, even if the unrepresented citizen 
has not signed an undertaking to repay, the assisting Member state shall 
submit any requests for reimbursement of the costs of any support pro-
vided to an unrepresented citizen to the Ministry of Foreign Affairs of the 
unrepresented citizen’s Member state of nationality, and the latter may, in 
turn, request reimbursement from the citizen on the basis of national rules. 
secondly, if the situation affects a large number of citizens of the Eu, the 
assisting Member state may ask the unrepresented citizen’s Member state 
of nationality to reimburse such costs on a pro-rata basis, by dividing the 
full value of the actual costs incurred by the number of citizens assisted. 
Additionally, and because said state could have received financial support 
from the union Civil protection Mechanism, it is stipulated that any con-
tribution from unrepresented citizen’s Member state of nationality shall 
be determined, in such case, after deduction of the union’s contribution. 

4. Conclusions

protection for unrepresented citizens of the Eu in third countries may 
have important practical relevance, as is seen from the numerous trips that 

90 recital 27. Amendment no. 56 of the Ep for the proposed Directive placed respon-
sibility for protection on the Eu itself as it established that, in crisis situations, the Eu 
delegation shall coordinate any evacuation or other necessary support provided for an 
unrepresented citizen with the citizen’s Member state of nationality, and that the EEAs 
shall have the necessary financial means for coordinating and providing assistance regard-
ing preparation for and in crisis situations. 
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citizens of the Eu make to third countries and the scarce representation of 
Member states therein, especially in certain areas of the world. the mea-
sures put in place by the Commission to raise citizens’ awareness on the 
right seem to be bearing fruit, something which will foreseeably cause a 
progressive increase in the number of applications for protection. 

Nevertheless, the limited regulation of protection offered by Decision 
95/553/EC has raised many questions, especially about its scope and con-
tents. As we have seen, the lack of consensus on the matter amongst the 
Institutions (mainly the Commission and the Ep) and the Member states, 
has greatly contributed to generating confusion on the matter. Directive 
2015/637 tries to clear up some of these questions. Additionally, practice 
in terms of crisis situation management and protection of citizens in said 
situations has reflected the need to tighten cooperation and improve coor-
dination amongst the Member states and with the Eu, especially since the 
creation of the EEAs. the Directive takes this challenge on, and should 
lead to an improvement in the effectiveness of protection for citizens in 
the future. 

Amongst other things, the Directive defines the beneficiaries of pro-
tection, increasing the scope of personal application to include the family 
members of distressed citizens of the Eu who are nationals of third coun-
tries; it goes on to specify when a citizen should be considered unrepre-
sented, and allows for clarity in terms of where the unrepresented citizen 
may request protection in the event of difficulties abroad. the regulation 
contained in the Directive shall also contribute to improving coordination 
and cooperation amongst Member states, and with the Eu, especially in 
crisis situations. on the one hand, because the Directive includes and for-
malises many of the recommendations that had, until now, been mentioned 
in the 2010 guidelines on Consular protection, causing them to be legally 
binding, and, on the other hand, because the role of the Eu Delegations 
has been defined, as well as the possibility to receive support from the Eu 
Instruments (such as the union Civil protection Mechanism) at the request 
of the Member states coordinating assistance or of the lead state. like-
wise positive is the simplification of the financial procedures, as this was a 
problematic matter in the past which was not well dealt with in Decision 
95/553/EC – something which could have demotivated the states’ protec-
tive actions. 

however, this new regulation does not alter the legal nature of the insti-
tution, whose scope and contents have not undergone substantial changes. 
we can still speak of protection by affinity, a type of protection which is 
very similar in its contents to the classic consular assistance reserved for 
nationals by International law. Despite the proposals made by the Ep, 
and as the Commission itself notes, today, practice shows that the contents 
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of this protection continue to be comparable to those of classic consular 
assistance, and in that way has been envisaged in the Directive. this is not 
diplomatic protection nor consular protection, despite the terminology 
used. Nevertheless, the obligation for the Member states representations to 
provide protection to unrepresented citizens under the same conditions as 
to their own nationals is established more clearly. Also not reflected in the 
regulation are the initiatives designed to give a broader role to the Eu in 
terms of the protection of Eu citizens, something which could materialise 
in protective tasks to be undertaken directly by the Eu Delegations. the 
task of assistance and protection of citizens abroad continues to be, at least 
for the time being, the responsibility of the Member states.
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part III

rEACtINg to thE ChAllENgEs  
oF MIgrAtIoNs
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Carlos Jiménez Piernas

thE EuropEAN uNIoN IN thE FACE  
oF thE MIgrAtory AND NEIghbourhooD 

sustAINAbIlIty ChAllENgEs:  
spECIAl rEFErENCE to AFrICA

1. The effects of massive uncontrolled population movements: the 
case of the European Union 

the coexistence of human societies has witnessed many vicissitudes. 
one only has just to review the different legal systems that governed such 
relations throughout history to the present day, protagonised by sovereign 
states and international organizations as the leading actors and subjects of 
international life. that said, regarding how human species relates to physi-
cal space, the system up to now of the state holding sovereign power over 
a specific territory and relying on the decisive collaboration of international 
organizations for dealing with common problems that states are unable to 
resolve on their own, has more recently been facing major challenges of 
varying type and origin. 

perhaps the most serious challenge has to a large extent arisen out of 
de facto but not de jure globalization, namely the still unregulated pro-
cess in which contemporary society is immersed. 1 No consensus has yet 
been reached on reforming or creating institutions to channel the global-
ization that would offer an adequate response in the face of the actual 
conditions of an increasingly more complex, more interdependent and 
more uncertain global society. 2 It is the job of International law (Il) 

1 A. Campillo, Tierra de nadie. Cómo pensar (en) la sociedad global (barcelona: harder, 
2015), Chap. I. 

2 see the report of the Inter-American Development bank (A. powell, coord., Routes to 
Growth in a New Trade World (Latin American and Caribbean Macroeconomic Report 2017), 
Chap. 2, 3-12. the report starts by asserting that: “As a group of small open economies, 
what happens in the rest of the world is critically important for the 26 regional members 
of the Inter-American Development bank”, 1. 
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to manage and govern globalisation through control and rectification of 
its negative consequences, to the extent possible. globalisation cannot 
be harnessed by the simplistic rhetoric of the authoritarian-prone popu-
list or nationalist mindset, symbolized today by u.s. president Donald 
trump. recovering an illusory sovereignty, calling for economic protec-
tionism and unilateral measures, advocating a closed society and search-
ing for an outside enemy, do not provide a coherent or viable response 
to the problems posed by the globalised economy based today on large 
geographical areas.

International institutions, such as the European union (Eu), 3 are mak-
ing substantial efforts to find acceptable ways to govern globalisation. the 
Eu, in particular, advocates a sustainable world order based on shared rules 
and solid, effective multilateralism, along with a programme of reform the 
institutions responsible for global governance together with guarantees of 
effective implementation. 4   

the management of the large-scale, uncontrolled south-North popu-
lation flows that is now causing not only major debate, 5 but above all 
unease and even fear inside and outside Europe, must be viewed in this 
context. this is not a passing emergency, but rather a long-term historical 
phenomenon with no end in sight and brought about by acknowledged 
demographic and economic factors that include the Eu’s delicate geostra-
tegic location whereby it has been for some time now nearly completely 
surrounded by a neighbourhood that is plagued by weak and failed states. 6 
Europe, and in particular the Eu, is today facing the enormous task of 
developing response that is good on many different levels (humanitarian, 
political, economic and legal) to the significant challenges posed by the 
massive uncontrolled flow of immigrants and refugees toward Europe, 

3 European Commission, Reflection Paper on Harnessing Globalisation, CoM (2017) 
240, of 10 May 2017, 24

4 Ibíd., 13-15. we may define multilateralism as a set of rules and institutions aimed 
at coordinating the behaviour of a certain number of states, on the basis of some shared 
legal principles.

5 see for example J. slocum, “Migration and refugees at the united Nations. toward 
New global Compacts and the Emergence of an International Migration regime”, Notes 
Internacionals CIDOB 179 (July 2017), passim. b. becerril Atienza, J.A. parejo gámir, b. 
sánchez Alonso, Migración y asilo: Nuevos retos y oportunidades para Europa (pamplona: 
Aranzadi, 2016), passim. In relation to the nature of this collective book, please note that 
most of the cited doctrine is spanish, even though the remarks and considerations that 
follow do not necessarily derive from those sources.

6 C. Jiménez piernas, “los Estados fracasados y el Derecho Internacional: el caso 
de somalia”, Revista Española de Derecho Internacional, 62 (2010), 17-59; and “Estados 
débiles y Estados fracasados”, Revista Española de Derecho Internacional 65 (2013) 11-49.



The European Union in the Face of the Migratory and Neighbourhood Sustainability Challenges     159

particularly from Africa and the Middle East, well characterised by the so-
called refugee crisis that exploded in 2015 and continues now in 2017 in 
less dramatic form, though the figures involved continue to cause concern. 
the International organization for Migration (IoM) reports that some 
100,000 emigrants crossed the Mediterranean towards Europe in the first 
six months of 2017. According to the office of the united Nations high 
Commissioner on human rights (ohChr), libya is the major point of 
departure for this flow, the consequences of which are particularly suf-
fered by Italy. 7 

the problem is further complicated because this phenomenon and the 
general (international) and more specific (European) regulation efforts 
one way or another affect the promotion and protection of human rights, 
which is a fundamental value and identifying feature of European integra-
tion together with defence of the democratic system and the social market 
economy. over and above the dogmatic, it is not a symptom of healthy 
European integration to have full application of such rights on European 
soil being questioned, along with open criticism and denunciation of viola-
tions of the European rules in this regard amidst the humanitarian tragedies 
that are unfolding on the Eu’s southern border. 8 

Clearly, the reaction to these flows in significant population sectors of a 
number of Member states, which have coincided spuriously in time with 
jihadist terrorist attacks in major European capitals, 9 has led to a hardening 
of national and Eu immigration and asylum policies. we will not discuss 
here Member states’ domestic measures but, to cite just one precedent, 
it is well known that the Visegrad group, formed by poland, the Czech 
republic, slovakia and hungary in 1991 as an intergovernmental mecha-
nism for sub-regional cooperation after the fall of the berlin wall and the 
collapse of the socialist bloc, holds positions that are quite counter to and 

7 European Commission, Action Plan on Measures to Support Italy Reduce Pressure 
along Central Mediteranian Route and Increase Solidarity, sEC (2017) 339, of 4 July 2017, 5 

8 A. blanc Altemir, “España y la unión Europea: ¿promotoras de la paz y los derechos 
humanos?”, and I. gonzález garcía, “Ceuta, Melilla y devoluciones en caliente: ¿y los 
derechos humanos de los inmigrantes?”, in España y la Unión Europea en el orden inter-
nacional (XXVI Jornadas ordinarias de la Asociación Española de profesores de Derecho 
Internacional y relaciones Internacionales, univ. de sevilla 15 y 16 de octubre de 2015), 
eds. J. Alcaide Fernández and E.w. petit de gabriel (Valencia: tirant lo blanch, 2017), 
934-937 and 228-233, respectively. see the testimony of C. Millot, “Calais, politiques d’asile 
et droits humains…”, in European Commission, Migrations. Jean Monnet Seminar 2016 
(luxembourg: 2017), 100-105.

9 European Commission, Reflection Paper on the Future of the European Defence, CoM 
(2017) 315, of 7 June 2017, 7-8: immigration and terrorism are by far the most important 
concerns amongst European citizens.
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more severe than those of other Member states (such as germany 10) and 
the Commission itself regarding how to deal with the migratory and asylum 
crisis. In fact, the Czech republic, hungary and poland are in open rebel-
lion against the temporary resettlement process put in place by Council 
decision, whereby Member states pledge to resettle persons from greece 
and Italy needing international protection, and they continue to refuse to 
offer any resettlement slots, in open non-compliance with their obligations 
to do so. the Commission has instituted infringement proceedings against 
them, giving them only one month to respond, given the humanitarian 
emergency with which the resettlement campaign is dealing. 11 

Questions and confusion 12 are evident, together with the clear harshness 

10 on the collapse of Dublin and schengen systems, bursting at the seams due to the 
so-called refugee crisis, see from the german doctrine A. peukert, C. hillgruber, u. Foerste, 
h. putzke, “to Allow or refuse Entry: what Does the law Demand in the refugee Crisis 
at Europe’s Internal state borders?”, German Law Journal 18 (2017), 617-629 (http://www.
germanlawjournal.com). see from the Italian doctrine, M.g. Melchionni, “l’uE face au 
phénomène migratoire”, in European Commission, Migrations, 131-134. 

11 Council Decision (Eu) 2015/1523, 14 september 2015, establishing provisional 
measures in the area of international protection for the benefit of Italy and greece (OJ 
l 239, of 15 september 2015, 146); Council Decision (Eu) 2015/1601, of 22 september 
2015, establishing provisional measures in the area of international protection for the 
benefit of Italy and greece (OJ l 248, of 24 september 2015, 80); and Council Decision 
(Eu) 2016/1754, of 29 september 2016, amending Decision (Eu) 2015/1601establishing 
provisional measures in the area of international protection for the benefit of Italy and 
greece (OJ l 268, of 1 october 2016, 82).

12 European Commission, White Paper on the future of Europe and the way forward. 
Reflections and scenarios for the EU27 by 2025, CoM (2017)2025 of 1 March 2017, sec-
tion “heightened threats and Concerns about security and borders”, 11: “the pressures 
driving migration will also multiply and flows will come from different parts of the world 
as the effects of population growth, widespread tensions and climate change take hold. 
the refugee crisis, which saw 1.2 million people coming to Europe in 2015, is of a scale 
unprecedented since the second world war. this has led to a contentious debate about 
solidarity and responsibility among the Member states and fuelled a broader question-
ing of the future of border management and free movement within Europe. For the 1.7 
million Europeans who commute to another Member state every day, and for the hun-
dreds of millions who travel across Europe for family, tourism or business reasons every 
year, borders are a thing of the past. yet, for the first time since walls were torn down 
a generation ago, the recent crises have led to temporary controls being reintroduced at 
certain borders within Europe”. see from the doctrine, F. Attinà, “Europe faces Inmi-
gration Crisis. perceptions and scenarios”, in European Commission, Migrations, 52-62, 
who criticises the poor perception of this phenomenon by Member states and European 
institutions, since it was dealt with as a mere question of irregular and massive migration, 
at least at the beginning. C. Churruca Muguruza, “Desafíos y límites de la contribución 
de la unión Europea a una sociedad internacional más pacífica y humana”, in España y 
la Unión Europea en el orden internacional (XXVI Jornadas ordinarias de la Asociación 
Española de profesores de Derecho Internacional y relaciones Internacionales, univ. de 
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of the positions taken by some Member states and European institutions in 
this area. this is the case with the Commission, 13 whose migration policy 
has progressively hardened since 2008, urging expedited deportations of 
irregular immigrants back to their countries of origin based on their lack 
of entitlement to any type of international protection. In doing so, in accor-
dance with the 2008 return Directive, the Commission has tolerated the 
extension and hastening of administrative detention in Alien Internment 
Centres (AIC) to achieve the highest possible numbers of irregular immi-
grant readmissions, permitting extended stays of up to six months, and in 
extreme cases of up to eighteen months. 14

there is something similar happening at the European Court of Justice 
(ECJ), that ruled in its decision of March 7, 2017 on a preliminary appeal, 
in counter to the Conclusions of Advocate general p. Mengozzi, that the 
belgian government could deny a long stay humanitarian visa to a syrian 
family that had applied for it at the belgian embassy in beirut, since such 
cases are subject to domestic law and not to application of the treaty on 
European union. 15 this decision alleviates the fears of many Member 
states, led by germany and France, which supported the belgian govern-
ment before the ECJ. It is important to understand that the decision does 
not outlaw granting humanitarian visas, but rather confers Member states 
the authority to decide each case under their own domestic law. 

the general Court of the Eu (gC) order of 28 February 2017 seems to 
confirm this drift. 16 the gC accepted the incompetency exception alleged 
by the European Council against an appeal under tFEu article 263 seek-

sevilla 15 y 16 de octubre de 2015), eds. J. Alcaide Fernández and E.w. petit de gabriel 
(Valencia: tirant lo blanch, 2017), 966-968, is also critic with the fact of addressing the 
issue as a security priority. 

13 European Commission, Communication from the Commission to the European Parlia-
ment, the Council, the European Economic and Social Committee and the Committee of the 
Regions. A European Agenda of Migration, CoM (2015)240 final, of 13 May 2015, 6-12 
ff; and Communication from the Commission to the European Parliament and the Council. 
Towards a Reform of the Common European Asylum System and Enhancing Legal Avenues 
to Europe, CoM (2016)197 final, of 6 April 2016, 11-12 and 19-20. see from the doctrine, 
M. tardis, “l’Europe et le droit d’asile, une relation à l’avenir incertain”, in European 
Commission, Migrations, 86-91.

14 Directive 2008/115/ EC of the European parliament and of the Council of 16 
December 2008 on common standards and procedures in Member stares for returning 
illegally staying third-country nationals (OJ l 348, of 24 December 2008), 101-106, in 
special articles 2-3 and 15-16. 

15 Judgment of the Court (grand Chamber), of 7 March 2017, X and X vs État belge 
(Case C-638/16 ppu), para. 40-51.

16 order of the general Court (First Chamber, Extended Composition), of 28 February 
2017, NF vs European Council (Case t-192/16), para. 8-13, 47 ff., and 66 ff.
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ing to cancel an agreement in the form of a bilateral statement, supposedly 
entered into on 18 March 2016 by the Council and turkey. this statement 
expressed agreement on cooperation measures and mechanisms to put an 
end to irregular migration from turkey to the Eu, basically in exchange 
for turkey receiving some three billion euros in financial aid over three 
years. the gC ruled that the statement could not be considered a deci-
sion by the European Council to enter into an agreement with the turkish 
government on behalf of the Eu. In its opinion, insurmountable defects 
of form required it be considered a mere political commitment and not 
legally binding on the Eu; that any agreement would have had to have been 
reached by the heads of state or government of the Member states and 
the turkish prime Minister in order to exist, and the Cg was not com-
petent to rule on the legality of such an agreement. 17 therefore, the Cg 
did not deal with the substance of the issue or the alleged violation by this 
controversial statement of the human rights of asylum seekers as protected 
by international and Eu law. 

the goal of the agreement was to cut off the flow of hundreds of 
thousands of immigrants and asylum seekers (mainly syrians, Iraqis and 
Afghanis) that until early 2016 were crossing the Aegean sea to reach 
Europe, following the so-called balkan route. the Eu agreement made it 
possible to close down the western balkan migration route, 18 while keep-
ing the central Mediterranean sea route open, principally affecting Italy. It 
is known that human rights organizations have questioned the agreement 
for, among other things, causing refugees to have to return to a state, tur-
key, in which they might not be safe, therefore violating the terms of the 
geneva Convention relating to the status of refugees of 28 July 1951, which 
turkey has ratified but does not fully apply to non-European nationals. 19 
the decline of the rule of law in turkey under the Erdogan government, 
particularly the special measures that were instituted after the attempted 
coup in July 2016, has led to further questioning of said agreement and 
increasing questions as to whether turkey can be considered a safe country. 
European justice, however, has remained indifferent to all such consider-
ations and circumstances, ultimately limiting itself to accepting the preva-

17 Ibid., para. 71-73.
18 European Commission, “First report on the progress made in the implementation 

of the Eu-turkey statement”, CoM (2016)231 final, of 20 April 2016; CoM (2016)349 
final, of 15 June 2016 (“the second repport”); and CoM (2016)634 final, 28 september 
2016 (“the third report”). this agreement has not reduced the asylum requests in 2015 
and 2016, which have remained around one million and two hundred-thousand each year.

19 see for example the monitoring made by Human Rights Wacht on the implementation 
of the Eu-turkey statement of 18 March 2016 (https://www.hrw.org). 



The European Union in the Face of the Migratory and Neighbourhood Sustainability Challenges     163

lence of the intergovernmental framework in managing this sensitive issue.
other states, such as the united states, face these same challenges while 

suffering similar domestic repercussions, as seen in the most recent electoral 
campaigns held on both sides of the Atlantic. because of this, we must not 
let the trees keep us from seeing the forest. the migratory problems beset-
ting the Eu are general in nature and affect the international system as a 
whole, and the inspiration to resolve them must come through a consis-
tent, global approach to this reality. In this regard, we find great similarity 
and obvious connection among the challenges commented on above and 
the ones the 2030 Agenda seeks to tackle. we can find some answers in 
the recent 2030 Agenda for sustainable Development, adopted by united 
Nations general Assembly (uNgA) resolution on 25 september 2015. 20 

the Eu must, therefore, pay due attention to the content of this Agenda 
with a view to an in-depth review of its policies in the Mediterranean and 
in Africa, so as to be able to successfully meet the challenges it faces. 21 the 
European Commission seems to agree, since it is defending the multilat-
eral option as the best remedy and tool for adequately meeting the global 
challenges facing us and ensuring effective governance of the international 
system, especially everything having to do with sustainable development, 
the fight against poverty and climate change, and maintaining peace and 
security. there is nothing more ideal than to do this in company with the 
uN, the multilateral organization par excellence. 22 lastly, the failure of the 
barcelona process and the union for the Mediterranean, in the context of 
the so-called “Arab spring”, the great recession of 2008 and the migratory 
crisis of 2015, must serve as lessons to be learned and spur the adoption of 
new policies within the Eu. where possible, these new policies need to flee 
from ambiguities and practical and conceptual inconsistencies in applying 
the principle of democracy and human rights, refuse to use a double stan-
dard and not perpetuate the internal and external inconsistencies of Eu 
policy on the subject in particular. they must renounce any cynical con-
formism between the official rhetoric in defence of democracy and human 

20 Doc. uN A/rEs/70/1, para. 59.
21 European Commission, Reflection Paper, 13: “the Eu could continue taking the lead, 

projecting its values and interests and promoting a ‘race-to-the-top’. the 2030 Agenda for 
Sustainable Development provides a common reference point to prioritise future efforts 
to benefit prosperity, the planet and people around the world, especially in developing 
countries”.

22 see, inter alia, the Communication from the Commission to the Council and the 
European parliament, The European Union and the United Nations. The Choice of Multilat-
eralism, CoM (2003)526 final, 10 september 2003, Annex I, 24-30; and recently, Council of 
the European union, EU Priorities at the United Nations and the Seventieth United Nations 
General Assembly (september 2015-september 2016), 10158/15, of 22 June 2015, 14-16. 
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rights and the imposition of condescending policies and supporting cor-
rupt autocracies in Africa and the Middle East in the vain belief that by 
investing in stability, religious extremism will be brought under control and 
migratory flows channelled. 23  

2. 2030 Agenda: global response to this challenge

the scientific community is very aware of the gradual change in uN 
goals since 1945. without disparaging the goal of maintaining interna-
tional peace and security that continues to underwrite the transcendental 
legitimacy of this universal general purpose organization, particularly since 
the nineties, when the uN integrated focus on peace and security start-
ed playing an active role alongside economic and social development, as 
indivisible, non-subordinate functions in their own right. Economic and 
social development has been undertaken under the aegis of peaceful coop-
eration, the fundamental principle underlying the work of the uN since 
24 october 1970, the date on which uNgA resolution 2625 (XXV) was 
adopted, including as an annex the Declaration on principles of Interna-
tional law concerning Friendly relations and Co-operation among states 
in accordance with the Charter of the united Nations. As is well known, 
the Declaration implements article 2 of the united Nations Charter, that 
establishes the five main obligations of uN bodies and Member states in 
regard to their conduct, for the original purpose of fostering and strength-
ening international peace and security. 

resolution 2625 also presents two other ex-novo principles, including the 
previously mentioned principle of peaceful co-operation among states that, 
as we indicated before, has been in effect since then under a multilateral 
institutionalized system of co-operation. 24 however, significant organiza-

23 A. blanc Altemir, La Unión Europea y el Mediterráneo. De los primeros Acuerdos a 
la Primavera Árabe, (Madrid: tecnos, 2012), Chaps. IV, V and VI (119-194) and 271-273. 
F. gómez Isa, “Eu human rights and Democratization policies in a Changing world”, 
Inter-American and European Human Rights Journal 2017-1, 511-516.

see also J.M. beneyto, dir., La apuesta por el Mediterráneo. Un reto para el siglo XXI, 
(Madrid: Instituto universitario de Estudios Europeos-univ. CEu san pablo, 2010); s. 
Florensa, “las revoluciones democráticas en los países árabes”, in La Unión por el Mediter-
ráneo: retos de la cooperación institucionalizada en la región, coord. l. huici sancho (Madrid: 
Marcial pons, 2011); and the monographic issue of the Revista de Derecho Constitucional 
Europeo 19 (2013), devoted to the “primavera Árabe, unión Europea y contexto global”. 

24 r. paniagua redondo, La reforma del Consejo Económico y Social de las Naciones 
Unidas (1945-2000) (Madrid: Marcial pons, 2001), 161-167; M. gómez galán and J.A. 
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tional shortfalls have been experienced, along with structural inefficiency 
due to the absence of the powers and coordination techniques needed to 
regulate the activities of the group of relevant specialised agencies, as well 
as the uN itself. 25 such shortfalls are compounded by the sectorialisation, 
decentralisation and multipolarity that today characterises International 
law. to sidestep these obstacles, the system has resorted to forms of prag-
matic multilateralism that either seeks to overcome the shortfalls to some 
extent by concluding general or restricted agreements where possible. 26 
such is the case of the Agreement adopted in December 2015 at the paris 
summit on Climate Change, entering into force on 4 November 2016. presi-
dent Donald trump’s announcement on 1 June 2017 of the withdrawal of 
the united states from this agreement is a bad omen for the future effec-
tiveness of the Agreement, in addition to a being a very bad symptom of 
the virtuality of pragmatic multilateralism, today in direct confrontation 
with radical economic nationalism as represented by the new u.s. repub-
lican administration.

the principles of resolution 2625 do express fundamental legal and 
organizational customary values that form a basic legal system that is gen-
eral in its scope and that lays at the heart of contemporary Il. however, 
in uN practice, implementation of the principle of peaceful cooperation 
as regards what is of interest to us here, has proceeded through the peri-
odic proclamation of programmatic rules and guidelines lacking binding 
legal value, in the context of grand strategic programmes on development 
cooperation. without going too far back in time, this was the situation with 
regard to the Millennium Development goals (MDg) set forth in the uN 
Millennium Declaration 27 adopted in 2000 by the uN in New york and in 
force until 2015. It is now the case with the seventeen sustainable Develop-
ment goals (sDgs) under the 2030 Agenda in force since 1 January 2016. 

these are non-legally binding general action plans that seek to create a 
climate of favourable public opinion and to guide and inspire the activity of 

sanahuja, El sistema internacional de cooperación al desarrollo. Una aproximación a sus 
actores e instrumentos (2nd edn., Madrid: Cideal, 1999), Chap. II, 39-106; J.A. sanahuja, 
“Del interés nacional a la ciudadanía global: la ayuda al desarrollo y las transformaciones 
de la sociedad internacional”, in La cooperación al desarrollo en un mundo en cambio. Per-
spectivas sobre nuevos ámbitos de intervención, coords. M. gómez galán and J.A. sanahuja 
(Madrid: Cideal, 2001), 61-62. 

25 I. gonzález garcía, Naciones Unidas y la coordinación para el desarrollo (Madrid: 
Dykinson, 2005), 303-323.

26 g. Messenger, “El rol del Derecho Internacional dentro del desarrollo sostenible y 
la Agenda 2030”, Revista Española de Derecho Internacional 69 (2017), 271-278. 

27 gA res. of 8 september 2000 (Doc. uN A/rEs/55/2); see para. 27-28 on the special 
needs of Africa.
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competent global and regional international organizations, developed states 
and other relevant international actors (such as non-governmental organiza-
tions), to promote sustainable economic growth 28 and deal with the most 
urgent social needs of developing states, which naturally become necessary 
participants in achieving such goals. 29 specifically, the sDgs promote socially 
inclusive and environmentally sustainable economic growth through good 
governance on the part of the main actors, namely governments and busi-
ness entities, under the basic principles of accountability (main actors being 
held accountable for their behaviour), transparency (having knowledge of 
such conduct and if necessary, demanding it), participation (improving citi-
zen decision-making capabilities by promoting participatory and deliberative 
representational democracy), bearing the cost of pollution (polluter pays) 
and commitment to sustainable development (involving a general commit-
ment by governments to participating in sustainable development). 30 

It is useful to review the 17 sDgs set forth by 2030 Agenda that, with 
their 169 interim goals, took over two years to negotiate, as they are going 
to govern global development programmes for the next fifteen years, though 
compliance will be dependent upon good will and primarily up to states 
and interested international organizations, such as the Eu, that will need 
to establish appropriate national development plans and follow through on 
them. we may see this grand goal of eradicating world hunger by 2030 as 
a necessary exercise of good intentions, whereas, in fact, under the current 
growth trajectory and assuming no changes in income inequality, nearly 35% 
of the population in lDCs, highly indebted poor countries and countries 
in fragile and conflict situations may remain in extreme poverty by 2030. 31

It is, however, worthwhile to highlight the Agenda’s main cross-cutting 
sectorial goals, 32 to discern the well-founded concerns of organized interna-

28 According to the 2030 Agenda, economic development is sustainable when it meets 
present needs without compromising the ability of future generations to satisfy their needs. 

29 see for this paragraph regarding the MDgs, the reports of the secretary-general 
of the uN, “road map towards the implementation of the united Nations Millennium 
Declaration” (Doc. uN A/56/326, of 6 september 2001), 2-5 (executive summary) and 
para. 239-260 on the special needs of Africa; “In larger freedom: towards development, 
security and human rights for all” (Doc. uN A/59/2005, of 21 March 2005), para. 25-32 
ff; and the 2005 world summit outcome in the gA res. of 16 september 2005 (Doc. 
uN A/60/1), para.17-68 and 134-140. 

30 J. sachs, La era del desarrollo sostenible, trad. ramón Vilà (barcelona: Deusto, 2015), 
Chap.1 and 584-587.

31 united Nations, World Economic Situations and Prospects 2017. Update as of mid-
2017, New york, 2017, 7-8. 

32 the promotion of sustainable development and tackling climate change are the two 
sides of the same coin, reinforcing each other. sustainable development is not possible if 
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tional society, as follows: to intensify efforts to put an end to poverty in all 
its forms, to reduce inequality and promote social inclusion, and to protect 
the environment and combat climate change. 33 such important long-term 
goals require the establishment of official sDg indicators to measure the 
extent to which they are being implemented. other privately developed 
statistical indexes have been proposed as a complement to official ones, 
to measure and compare efforts, detect problems and identify priorities 
in achieving the sDgs by 2030. 34 however, quick consideration of these 
indexes reveals, once more, the limitations of this type of exercise due, 
among other reasons, to the complexity of measuring qualitative aspects 
and their relationship to quantitative ones. 

be warned that the format and content of the sDgs is similar to that of 
the MDgs. while the MDgs (only eight major goals and eighteen interim 
goals) were not as broad or as ambitious as the sDgs (we repeat, nothing 
less than 17 major and 169 interim goals), regarding which one of several 
new aspects are their universal applicability, since they are addressed to both 
developing and developed states, although with differentiated responsibili-
ties. It is obvious that fighting climate change, a major sDg, is a respon-
sibility that needs to be shared between both developed and developing 
states, but primarily undertaken by developed states. Furthermore, of the 
seventeen sDgs, only climate change requires a fundamental change in the 
world’s energy systems over the next forty years, an effort that the current 
trump administration seems not willing to undertake. Also not helpful in 
achieving the sDgs are the growing inequality and slow economic growth 
brought about by the great recession of the past decade. therefore, the 
MDgs and the sDgs have an a priori common denominator: the great dif-

measures are not adopted to reverse climate change and its impact on a variety of human 
rights, and the other way round. such a transversal approach also avoids the risks of 
fragmentation of the international law: s. McInerney-lankford, M. Darrow, l. rajamani, 
Human Rights and Climate Change. A Review of the International Legal Dimensions 
(washington: the world bank, 2011), 8-19 and 43-44, and the excellent list of references 
of Chap. VII (66-93). 

33 see the sDgs 3 (good health and well-being), 4 (Quality education), 8 (Decent work 
and econocmic growth), 10 (reduced inequalities), 13 (Climate action) and 16 (peace, justice 
and strong institutions). the Davos Forum considers “global risks” the same economic, 
social and environmental challenges included in the 2030 Agenda: world Economic Forum, 
The Global Risks Report 2016 (11th edn. geneva: 2016), 85-88, in http://wef.ch.risks2016 

34 see J. sachs, g. schmidt-traub, C. kroll, D. Durand-Delacre, k. teksoz, SGD Index 
& Dashboards. A Global Report (Newyork: bertelsmann stiftung and sDsN, 2016), 16-18, 
28-32, 37-39 and 43-46, in www.bertelsmann-stiftung.de/en see in the same website the 
report of C. kroll, Sustainable Development Goals: Are the rich countries ready? (bertels-
mann stifung, 2015), 88-95, where we find another accurate reference index on the capacity 
of oECD Member states to face the sDgs challenges. 
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ficulty involved in their practical implementation, 35 and hence, the relent-
less logic underpinning both programmes, designed as strategic or battle 
plans for a long and very complex historical process. 36 

For one sector involved in this discussion, however, this is a very accom-
modating view of the situation. they have even developed a very pessimistic 
outlook characterising sustainable development as a weak concept, a mere 
mirage or a mere scanty palliative solution because it does not challenge 
the functioning of the capitalist system in its current state of evolution, 
founded on irrational, long term use of resources and their inequitable 
distribution, as well as a loss of control by citizens over world economic 
processes. such paradigm, therefore, cannot become a viable alternative 
to the current model of development and is no more than a placebo of 
sorts, tending to maintain the status quo and postpone sine die the adop-
tion of measures needed to reverse the situation. under this line of reason-
ing, the Eu, as a very prominent international actor, holds a great deal of 
responsibility, by action or omission, for maintaining the traditional model 
of production and consumption within a scenario of ecological crisis and 
deterioration of the biosphere, which therefore calls into question social 
cohesion, intergenerational justice and growth sustainability as key factors 
in the sustainable development ideal. 37 

3. The EU response: sustainable development of Africa 

leaving aside discussion over the virtues of sustainable development as 
a concept, all the defects cited (extreme poverty, inequality, environmental 
degradation), are, along with other factors such as the presence of minori-

35 For a general overview on the MDgs, see united Nations, The Millennium Devel-
opment Goals Report 2015 (New york: 2015), passim. For a technical and detailed study 
on the shortfalls and gaps for the achievement of a concrete and key goal, the MDg 8 
(Develop a global partnership for development), see the report 2015 from the MDg gAp 
tAsk ForCE, Taking Stock of the Global Partnership fos Development (New york: united 
Nations, 2015), XIII-XVI (executive summary). 

36 sachs, “la era…”, 587-594. 
37 A. pigrau solé, “España, la unión Europea, el Derecho internacional y el desarrollo 

insostenible”, in España y la Unión Europea en el orden internacional (XXVI Jornadas 
ordinarias de la Asociación Española de profesores de Derecho Internacional y relaciones 
Internacionales, univ. de sevilla 15 y 16 de octubre de 2015), eds. J. Alcaide Fernández 
and E.w. petit de gabriel (Valencia: tirant lo blanch, 2017), 1256-1257, 1265 ff. and 
1284-1288. such a discourse naturally flows towards the proposal of a new paradigm, so 
that social and environmental justices prevail over the economic pillar. 
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ties, 38 ethnic and religious tension and strong demographics, to a large 
extent the cause of endemic violence, armed conflict and the failure of many 
states in our neighbourhood, as well as the massive flows of migrants and 
refugees they generate, 39 all putting pressure on Eu stability and security. 

this is the light under which to view the migration tragedy, which takes 
place in the Mediterranean sea since 2015 and the most recent terrorist 
attacks in the Eu. leaving aside the suffering and social alarm caused, the 
wave of terrorist attacks in the Eu is merely an accessory to the main phe-
nomenon and exerts no influence over it. the main phenomenon is rooted 
in the internal violence (Egypt, tunisia, for example) and armed conflicts 
that are arising as a result of ethnic and religious confrontations (in Iraq, 
libya, Mali, Nigeria, Central African republic, syria, somalia, southern 
sudan, yemen, etc.) that are sweeping through Africa generally and, in 
particular, Arab world. Aside from the real risk of this epiphenomenon 
contaminating the internal political debate, facilitating, for example, argu-
ments for European military intervention in these conflicts or in favour of 
hardening migration policy by means of a rhetoric focussing almost entirely 
on the risks and not taking into account the opportunities that arise from 
migratory flows. It must not be forgotten that Africans, Arabs and turks 
are far and above the principal targets of jihadist terrorism in all its forms 
and under all its banners, and have been attacked especially brutally. 

hence the advisability of reflecting anew on the scourges brought about 
by economic underdevelopment and armed conflict, and asking whether 
it is possible to maintain Eu stability and security without regard to what 
is happening in our own immediate geopolitical area (Caucasus, Middle 
East, North Africa and the sahel), with which we are inevitably bound. 
the response, of course, is “absolutely not”. the future of the Eu is closely 
linked to that of our neighbouring continent for better or for worse. For 
example, the current migratory crisis should actually be seen not only as a 
serious problem for Europe, as it is the older continent and the target of 
massive uncontrolled flows of African people, but also as a grave exodus 
of human resources from the younger continent, Africa, that needs to be 

38 see for example M.D. Algora weber, dir. and coord., Minorías y fronteras en el Medi-
terráneo ampliado. Un desafío a la seguridad internacional del siglo XXI (Madrid: Dykinson, 
2015), collective work that offers a very basic and general picture on the situation and 
expectations of the main minorities in Africa and the Middle East.

39 Even pope Francis, without relinquishing from the defence of Christian’s duty of 
charity and solidarity towards migrants, has been categorical: “Cada inmigrante es un 
problema muy serio. Ellos huyen de su país. por hambre o por guerra. Entonces, la solu-
ción se tiene que buscar allá. por hambre o por guerra, son explotados. pienso en África: 
África es el símbolo de la explotación” (interview in the newspaper El País, 22 January 
2017, 1-6, quotation in 4). 
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staunched to promote sustainable African development for the benefit of 
both sides of the Mediterranean. Despite the lost continent myth, the image 
of an Africa associated with endemic poverty, poor government, armed 
conflict, food insecurity and epidemics of disease, the truth is that Africa 
is experiencing sustained economic growth, urban development and cre-
ation of a middle class, fuelling hope for fruitful North-south co-operation 
across the Mediterranean. right now, however, this wager on the side of 
convergence and complementarity of the respective interests of each con-
tinent may be a mere desideratum.  

we will leave detailed discussion of implementation in this sDg area to 
the experts in development cooperation, whom we wish the best of luck in 
their efforts, as it is a very complex matter in an area of international law 
that is highly affected by ideological debate. 40 we must, however, point out 
the naiveté of much of the legal analysis of alien, asylum and refugee law 
in the Eu, which has not weathered well under the pressure of the new 
circumstances and is in a state of irreversible crisis. the solution to this 
dilemma will not be found in learned studies on how to formally recom-
pose such law, 41 but rather on how to put major aid and development plans 
into action in our neighbourhood area so as to make it liveable in economic 
terms and fairly stable and secure in political terms. Everything else is just 
literature that does not prevent the damage the migratory crisis has done to 
the process of European integration and the credibility of the wisely created 
legal institutions, all amidst the Eu’s current existential crisis. Clearly it is 
necessary to proceed towards a common migratory and refugee policy in 
addition to opening up safe, viable procedures for asylum seekers, among 
many other measures, but right now it is important to see urgently to Africa. 

40 A collection of texts on the concept and evolution of international cooperation, 
together with studies on development, can illustrate the underlying ideological debates, and 
show how rich and diverse are the different analysis to the point of making it impossible 
to agree on a single development model: J.A. sotillo (dir.) and t. ojeda (coord.), Antología 
del desarrollo (Madrid: Catarata, 2015), especially Chaps. 4-5. In the spanish doctrine: I. 
Forcada barona, El condicionamiento político y económico de la ayuda oficial al desarrollo 
(Valencia: tirant lo blanch, 1996), 265-277; F. Mariño Menéndez and C.r. Fernández 
liesa, eds., El desarrollo y la cooperación internacional (Madrid: universidad Carlos III, 
1997), passim; and F. gómez Isa, El derecho al desarrollo como derecho humano en el ámbito 
jurídico internacional (bilbao: universidad de Deusto, 1999), 321-326. 

41 see for example the well-meaning contribution of M. pachocka, “looking beyond 
the Current Migration and refugee Crises in Europe: A Common policy of the Eu and 
the outlook for the Future. In search of solutions”, in European Commission, Migra-
tions, 73-84. It is advisable to nuance it from other perspectives: see M. Freeman, “on 
the interaction between law and social science in the understanding and implementation 
of human rights”, in Beyond the Law: Multi-disciplinaary perspectives on human rights, ed. 
F. Viljoen (pretoria: pulp, 2012), 3-16.
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In this perspective, the sDgs have not been in vain. they are clearly 
useful as a compass to guide Europe in navigating, for example, the ever 
increasingly convoluted scenario in North Africa and the sahel, 42 while 
keeping very much in mind from a multilateral perspective the organized 
international community’s position on the matter. however, the prohibi-
tive cost of achieving the sDgs, requiring the mobilisation of several bil-
lion dollars in financial resources for investment in both developed and 
developing states, forces the Eu to do its accounting homework very well. 
this is mandatory because no one else is going to be there to fill in for the 
Eu in regard to its responsibilities in Africa, much less in North Africa or 
the sahel.

And there will be no lack of opportunity. the Cotonu Agreement, signed 
on 23 June 2000, will expire in 2020. It has been the keystone of co-oper-
ation on many and varied fronts, including development aid, between the 
Eu and 79 developing states, 48 of which are African, and the rest are 16 
Caribbean and 15 pacific states. It promises to be a very lively discussion 
over the content and the form of future relations with this group of Afri-
can states when negotiations formally commence in 2018. the topics are 
recurrent, however: poverty reduction, improved trade relations, migratory 
flow management, fighting climate change, in addition to the potential and 
very advisable regionalisation of relations through providing specific co-
operation mechanisms for each region (Africa, Caribbean and the pacific) 
and reinforcing the strategic partnership with Africa. 43  

what duties are we referring to? we are not only referring to everything 
having to do with promoting economic growth in our neighbouring area. 
that is not enough. the attention paid by the MDgs to the goal of good 
governance 44 is manifestly insufficient. only goal 16 of the sDgs, not 
included in the 2000 MDgs, deals with this lovely goal in politically correct 
terms, by recommending promotion of peaceful, inclusive societies, access 

42 see in the spanish doctrine r. Domínguez Martín, “la cooperación internacional 
para el desarrollo en el nuevo mapa del poder económico mundial: la emergencia del África 
subsahariana”, in La cooperación internacional para el desarrollo en el África Subsahariana, 
ed. V.I. gutiérrez Castillo (Jaén: publicaciones de la universidad de Jaén, 2012), 249-276. 

43 Ch. de Marcilly and l. boulay, “post-Cotonu, vers une modernisation du partenariat 
ACp”, Question d’Europe nº 440 (2017), 8, in www.robert-schuman.eu. 

44 the notion of good governance is understood, in its economic dimension, as the 
management of public policies of an economic character, according to the market economy 
as the main instrument to assign and regulate resources. In its political dimension, it is 
understood as the conviction that a democratic regime and respect for human rights facili-
tate economic development. however, the empiric value of the political dimension of this 
notion is still discussed. objective 16 of the sDgs does not mention “democracy” and 
only mentions once the “rule of law” and “protect fundamental freedoms”. 
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by all to justice and the building of responsible, efficient institutions. It 
advocates specifically fighting all forms of corruption and graft, particularly 
in law enforcement and the justice system – the institutions most affected 
by this scourge- reducing the school dropout and failure rate; promoting 
the rule of law, fundamental freedoms and non-discrimination, reduc-
ing all forms of violence, combatting organised crime, and creating and 
strengthening institutions to be effective, responsible and transparent. 45 

however, non-governmental organizations complain that this goal is 
not pivotal in the 2030 Agenda. 46 Civil society increasingly upholds the 
importance of democracy and respect for human rights as requirements for 
sustainable development. 47 will the Eu, in particular, be able to establish 
a neighbourhood policy together with North Africa and the sahel that will 
make the sustainable development of these regions possible under recently 
defended terms? the legal instruments have been in place since 1999, 48 
but Eu practice in this area has fallen far short of the mark, not solely 
for reasons of commitment but also owing to the complexities inherent 
in its relations with its neighbours, that cause fragmentation and lack of 
cohesion and consistency, as visible, for example, in security inertia, in 
its policy on development aid. 49 this perspective is certainly complacent 
with the Eu, but also injects doses of truth into the overall analysis of 
Eu policies vis-à-vis its Mediterranean and African neighbours:

45 see united Nations, The Sustainable Development Goals Report 2017, 50-53, where 
the most prominent obstacles towards the achievement of objective 16 are detailed: the 
increase of armed conflicts, the permanence of internal violence, the bad functionning of 
the Courts, corruption, extreme inequalities and severe shortfalls in human rights. 

46 see the document published by Futuro En Común, a group of Ngos and social 
movements involved in development cooperation, Valoración de la Agenda 2030 (May 2016, 
6), in http://futuroencomun.net/ 

47 Friedrich Ebert stiftung, No Future without Justice (Report of the Civil Society Reflec-
tiion Group on Global Development Perspectives), (berlín: 2012), 10 in fine-11. the situation 
of lybia, a true black hole, is cited to stimulate doubts on the convenience of implementing 
objective 16 in the Arab world. but this is a fallacious excuse since the military intervention 
to help rebels against the regime of M. gaddafi, lacked of a post-conflict plan, the results 
of which are familiar to everybody. 

48 J.D. Janer torrens, La promoción de los derechos humanos y de los principios democráti-
cos en las relaciones exteriores de la Unión Europea: mecanismos jurídicos (barcelona: Atelier, 
2005), 23 ff. and 69 ff.

49 E. barbé and A. herranz surrallés, “Coclusiones: ¿hacia la transformación del Medi-
terráneo y Europa oriental? los límites de la uE como hegemón normativo regional”, 
in La Unión Europea más allá de sus fronteras. ¿Hacia la transformación del Mediterráneo 
y Europa Oriental?, dir. E. barbé (Madrid: tecnos, 2010), 188 in fine-190. F. guerrero, 
“relaciones de la unión Europea con el mundo en desarrollo”, in La Unión Europea en 
las relaciones internacionales, dir. E. barbé (Madrid: tecnos, 2014), 237-238.
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“la variabilidad en las políticas de la uE hacia sus países vecinos se ha con-
siderado a menudo como una evidencia de la falta de coherencia de la política 
exterior europea. De hecho, la pEV [políticas europea de vecindad] ha sido 
fuertemente criticada desde medios académicos por sus múltiples contradic-
ciones: por ejemplo, entre el objetivo de integración de los vecinos y el de 
protegerse de ellos; entre la condicionalidad y la necesidad de corresponsabi-
lización; o entre el multilateralismo y la diferenciación bilateral. hay quien ha 
considerado estas contradicciones como una muestra de la ‘esquizofrenia’ de 
la unión. sin embargo, en este libro hemos intentado sugerir que los diferen-
tes cursos tomados por la uE en la relación con sus vecinos no deberían ser 
necesariamente interpretados como el resultado de las tensiones o incoher-
encias propias de la uE, sino como parte del proceso interactivo en relacio-
nes internacionales, que tiene lugar bajo distintas constelaciones de intereses, 
poder y percepciones de legitimidad”. 50

the real gordian knot of the doctrinal contributions and public policy 
on the design and practice of sustainable development is the prevailing 
scepticism regarding how functional it is. It is justifiably accused of lacking 
regulatory definition and unhelpful in providing effective responses that 
reasonably modulate the goals of economic development and social justice, 
for striking, as it were, “a real balance between the economic, social and 
environmental dimensions of global governance”. 51 how and when will 
this knot be broken? It will not happen without more attention being paid 
to the political syllogism typified by sDg 16, with appropriate efforts by 
other actors, such as large corporations, to assume real responsibilities for 
achieving the sDgs. Although aware of the difficulties involved, we pro-
pose this development model equating the economic and political syllogism 
in sDg diagnosis and management, with no pre-established hierarchy. It 
should lead to a better perception of the realities of the situation at hand 
and well serve the achievement of the sDgs in Africa. 

so, even recognizing that the Eu and its Member states are by far the 
largest donors of humanitarian and development aid, to the tune of $74 
billion in 2015, amounting to 56% of the world total according to oECD 
estimates, 52 it is important to point out that the development aid programme 
and the emergency fund for Africa to deal with the migratory crisis are totally 
insufficient. the Eu must now go beyond its traditional role as Africa’s 

50 barbé and herranz, “Conclusiones…”, 189.
51 A. Cardesa-salzmann and A. pigrau solé, “la Agenda 2030 y los objetivos para el 

Desarrollo sostenible. una mirada crítica sobre su aportación a la gobernanza global en 
términos de justicia distributiva y sostenibilidad ambiental”, Revista Española de Derecho 
Internacional 69 (2017), 282-284 (quotation in 283).

52 European Commission, White Paper, 9.
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principal donor of development aid. A partnership strategy independent of 
the traditional good neighbour policy needs to be established with Africa. 
If this cannot be done by the 28 as a whole, reinforced ad hoc cooperation 
can be instituted among the Eu’s Mediterranean states to attend to and 
strengthen both political relations and trade exchanges between Mediter-
ranean coastal states on both sides and taking advantage of the Africa’s 
forecast economic growth, to which the Eu must contribute as much as it 
can. In fact, there is no future for the Eu other than working to promote 
African development and an effective strategic long-term partnership with 
Africa that effectively contributes to its prosperity and security, 53 which 
will, of course, be Europe’s own. 

however, as we have just pointed out, the political syllogism, while 
a necessary yet often neglected complement of the economic syllogism, 
should play a relevant role in this needed strategic partnership to resolve 
the migratory crisis in the medium term. Although quite important, it will 
not be sufficient for the Eu to reform certain trade policies (under, for 
example, the CAp) and promote and increase direct investment and tech-
nology transfer from outside the region, to cite several topics common to 
this type of discussion. the Eu will have to work very seriously on recog-
nition of economic and social rights and foster vast educational and justice 
system reform in order to guarantee individual security, the inviolability of 
individual and property rights, equal treatment under law and the end of 
impunity, particularly in regard to economic offenses, in addition to promot-
ing democracy and citizen participation in local government, best practices 
in governance and fighting corruption, along with respect for fundamental 
human rights, 54 all pursuant to goal 16 of the sDgs. 

It is true that the Eu, compelled by need, is finally taking its first steps 
in this direction. 55 the Commission has just proposed to ambitiously 

53 J.-M. trouille, “From Mass Migrations to sustainable Development. re-thinking the 
Eu-Africa partnership as a win-win Co-Development strategy”, in European Commis-
sion, Migrations, 45-51. 

54 It calls our attention that, in the occasion of the Jean Monnet seminar organized by 
the Eu Commission in February 2016, only the contribution made by M. lahlou has clearly 
showed the political syllogism as a necessary part of euro-african cooperation and associa-
tion: “Migrations africaines, entre réalités nationales et territoriales et politiques publiques. 
De la pauvreté comme motif de départ”, in European Commission, Migrations, 63-72,

55 “In June 2017, the Eu will adopt a new European Consensus on Development, which 
will align its development policy to the 2030 Agenda. In order to effectively address the 
challenges of a globalised world, the Eu’s development efforts need to go beyond aid. 
they need to bring together investment and trade, private sector contributions, domestic 
resource mobilisation, the promotion of good governance, the rule of law and human rights, 
including a particular focus on youth, gender equality and empowerment of women. the 
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strengthen the Euro-African strategic partnership with innovative proposals 
in certain areas with a view to the upcoming Eu-Africa summit to be held 
in November 2017. 56 It has been encouraging other bodies to start tak-
ing the challenges confronting the international system in Africa seriously, 
but from a different perspective, one based on balanced economic and the 
political syllogisms. In fact, during the g20 summit held in hamburg on 
7-8 June 2017, the german government announced it would be hosting 
an ad hoc g20-Africa preparatory meeting on 12-13 June, where it called 
attention to the importance of the “Democracy and the rule of law” pil-
lar in respect of the other two pillars, namely “peace and security”, closely 
linked to the former, and the traditional “Economic Activity, trade and 
Employment” pillar. the hamburg g20 Declaration, entitled “shaping 
an Interconnected world”, devoted a section to Africa, and gave its bless-
ing to “the g20 Africa partnership in recognition of the opportunities and 
challenges in Africa countries as well as the goals of the 2030 Agenda”. 57 

we must remember that the Eu is Africa’s main partner; its main for-
eign investor, its most important trading partner and a key guarantor of its 
security – towards which it has spent over 2 billion euros since 2004- in 
addition to being its largest source of transfers and official development 
aid (oDA), amounting to 21 billion euros in 2015. 58 once again we must 

Eu’s proposed External Investment Plan is set to create win-win situations by fostering 
sustainable growth and jobs in developing countries. this will help to alleviate migratory 
pressures and create investment opportunities for European companies”: European Com-
mission, Reflection Paper, 13. 

56 A Global Strategy for the European Union’s Foreign and Security Policy (June 2016), 
25-32 y 34-36, in http://eeas.europa.eu Joint Communication to the European Parliament 
and the Council for a Renewed Impetus of the Africa-EU Partnership, JoIN(2017) 17 final, 
of 4 May 2017, 6-14, in http://www.eur-lex.europa.eu/legal-content/ In the heat of the 
implementation of 2030 Agenda among other objectives, it consists of establishing a new 
association framework in the migratory field within the context of a wider economic and 
political cooperation, not only with Africa but also with ACp countries, insisting on this 
political syllogism (peace and security, good governance, democracy and human rights, 
rule of law, and management of regional and external migratory flows. 

57 see “the Eu at the g20 summit in hamburg: Joint letter of presidents Juncker 
and tusk”, stAtEMENt/17/1909, of 4 July 2017; the g20 leaders’ Declaration, 13 
(quotation), and the Annex to g20 leaders’ Declaration (“g20 Africa partnership”) in 
www.consilium.europa.eu/en/press/press-releases/2017/07/08-g20-hamburg-communique/ 
About the initiative from the german government, see the presentation of s. oswald., 
“g20-Africa-partneship. Marshall plan with Africa”, 9, in http://www.realinstitutoelcano.
org In that Annex, unfortunately lacks of any mention to the political syllogism. 

58 European Commission, Reflection Paper, 3. on cooperation in the field of regional 
security, J.M. bautista Jiménez, “las relaciones triangulares entre Naciones unidas, unión 
Europea y unión Africana: ¿reforzando el sistema regional de seguridad colectiva en 
África?”, in La Unión Europea y el multilateralismo eficaz. ¿Un compromiso consistente 



    176 Solidarity and Protection of Individuals in E.U. Law

warn, however, that all will be insufficient without a change in the paradigm 
that has prevailed to date in relations with Africa, based on the security 
and economic syllogism.

It is positive, therefore, that the European Commission is working 
within the ideal framework of the 2030 Agenda and the paris Agreement 
on Climate Change, and also in line with its own global strategy for for-
eign affairs and security. the Commission’s proposals make the political 
syllogism relevant, as they are aspects relating to conflicts and crisis man-
agement, good governance, democracy and promotion and protection of 
human rights, justice and the rule of law, citizen participation in public 
affairs, liability and transparency of government action, anti- corruption 
and to ensure fair elections, among many other good intentions. 59 It is 
reassuring to accede to documents that equate, at least on paper, the politi-
cal syllogism with the security and economic syllogisms, both in number 
of pages and in quality of content. this said, the Commission is seeking 
to make progress in managing the migratory problem, regarding which its 
main proposal, through a large Eu investment effort, is to establish shared 
responsibilities, increased cooperation to combat irregular emigration to 
the full extent possible, support for agreed regulation of migratory flows 
and promotion of intra-regional emigration. 60 

we will have to see what ultimately remains at the end of this pragmatic, 
Commission-designed effort after reductions are applied by the Member 
states within the Council. but there seems to be a perceptible change in 
the paradigm at the governmental level, as confirmed by the recent ger-
man initiative, which will be no mean feat if the Commission’s proposals 
are able to survive the tortuous road they must follow within Eu institu-
tions to crystallize into concrete rules and measures. Meanwhile, until such 
time as this fine programme for the future is implemented and bears fruit, 
the Eu will be exposed sine die to the dangers stated above. borders are 
at present much better protected through the sDgs set forth in the 2030 
Agenda than by any other means. Furthermore, what good is it to concern 
ourselves here with people who are fleeing the scourges of hunger and war 
if we are not able to remedy what makes them flee? 

con Naciones Unidas?, dir. l.N. gonzález Alonso and coord. A. garrido Muñoz (Madrid: 
Iustel, 2011), 107-127. 

59 European Commission, Reflection Paper, 3-7.
60 Ibíd., 7-9. 
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FranCesCa marTines 

MIgrAtIoN AND DEVElopMENt:  
thE NEXus IN thE Eu lEgAl orDEr

1. Introduction

Migration from third countries and development cooperation have tra-
ditionally been addressed through distinct policies based on different ratio-
nales and pursuing different objectives. 

In general, migration policies in western states aim to control (and 
restrict) migration flows from third countries while curbing illegal immigra-
tion and trafficking of human beings. As for illegal immigration, western 
state policies have traditionally been permeated with security concerns. 
these states are also concerned with the impact of legal immigration on 
national welfare and the domestic labour market, that is with its positive 
(paying taxes, filling gaps in labour markets) and negative consequences 
(when unemployment is high, citizens perceive immigrants as competitors 
on the job market). 

Development cooperation policies are mainly designed to reduce poverty 
by promoting the economic and social development of poor countries, 1 
while taking into account human rights. Different instruments, including 
trade and cooperation agreements, financial aid and technical assistance 
are deployed in this field. 

Although migration and development are distinguished in terms of policy 
objectives and instruments applied, the two phenomena are interrelated. 

Different approaches have been developed to address links between 
Migration and Development. 

1 It is important to underline that development does not refer only to the economic 
growth but also to human, that is social and cultural, development, and human rights. 
when considering migration as a positive contribution to development, one has thus to 
refer also to its human dimension, as underlined by the global Commission on Interna-
tional Migration, Migration in an Interconnected World: New Directions for Action, 2005 
report. Available at: http://www.gcim.org/attachements/gcimcomplete-report-2005.pdf.
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In a pessimistic view, migration cannot contribute to the development 
of countries of origin and is even considered detrimental to them. 2

A different thesis considers migration a consequence of different factors 
such as economic, social and human underdevelopment, conflicts, human 
rights violations and climate change. 3 It follows that the elimination or 
attenuation of these phenomena would alleviate migration flows towards 
richer western countries. this is the so-called root cause 4 or preventive 
approach, which calls for the adoption of instruments, in particular finan-
cial aid, to alleviate the flow of migrants towards rich countries. Migration 
and development phenomena are inversely correlated: more development 
leads to less migration. this theory has been criticized 5 for oversimplify-
ing the link between development and migration, as well as the complexity 
of the phenomenon of migration, which is affected by national and local 
circumstances. Moreover, research does not support a direct causal link 
between poverty and migration. It has been demonstrated that the poor-
est do not emigrate, and that, on the contrary, more development leads to 

2 For a synthesis of the different theories see Mattis hennings, The Migration and 
Development Nexus: A Case Study of Jordan since the 1950s, thesis, 2013 available at http://
globalstudies.unc.edu. see also J. Edward taylor, “International Migration and Economic 
Development”, (International symposium on International Migration and Development, 
uN/pop/MIg/syMp/2006/09, 26 June, 2006): www.un.org/esa/popultion/migration/
turin/symposium. see Alessandra Corrado, “Migrazioni per lo sviluppo, Modelli di Coo-
perazione e politiche di Co-sviluppo”, in Frontiere Migratorie. Governance della mobilità 
e Trasformazioni della Cittadinanza, (ed.) Carmelo buscema, Alessandra Corrado, Maria 
Francesca D’Agostino, (roma: Aracne, 2009), 49. 

3 Development has also been connected with security issues (development-security 
nexus). the question has been discussed by the ECJ in case 91/05 Commission vs Council 
28.5.2008, (the light weapons and small arms case) concerning the relationship between 
pEsC and Development cooperation. the development-security nexus has been referred 
to in the Commission Communication on the European Consensus (CoM (2005) 311 final) 
and in the EU Report on Policy Coherence for Development (2009). For the new version of 
the European Consensus, CoM (2016) 740 final.

4 see Vincent Chetail, “paradigm and paradox of the Migration-Development Nexus: 
the New border for North south Dialogue”, German Yearbook of International Law 52 
(2008), 183. For an international official document representing this view, see Council 
of Europe, Fourth Conference of Ministers responsible for Migration, luxembourg, 18 
september 1991, MMg-4 (91) 9 final. According to the document: “this pressure for 
migration results in particular from the economic, social and demographic imbalances 
between different parts of the world, political instability and insecurity in many countries 
and violations of fundamental human rights”, at 3. It is interesting that the resolution, 
after stating that migration is not the solution for these countries (of origin), proposes, 
inter alia, programmes of productive investments in the emigrations countries, training 
projects and appropriate assistance to contribute to the countries of origin’s development.

5 Chetail, “paradigm”, 190-191 and references in footnotes.
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more migration, at least in the initial stages of development and economic 
growth (hump theory). 6 

while the root cause approach establishes an inverted relationship 
between migration and development, a more recent theory indicates that 
there is a direct positive correlation between the two phenomena. this con-
ception, traditionally called co-development, 7 has been recently referred to 
as the Migration and Development nexus (M&D). From the standpoint of 
M&D, migration is a resource 8 and not a problem for either the country 
of origin or that of destination. 9 In particular, immigration is considered a 
source of economic, social and cultural development for countries of ori-
gin, transit and destination. 

under this approach, recommended tools are migrants’ remittances, 
diaspora actions, brain circulation and skills improvement. this conceptu-
aliztion of the link is also concerned with the management of flows of legal 
migrants, circular migration, and return to countries of origin.

one could argue that a positive design of the development-migration 
nexus seems at the very least anachronistic. however, this relatively new, 
positive approach 10 is not necessarily inspired by humanitarian consid-

6 hein de haas, “turning the tide? why ‘Development Instead of Migration’ policies 
are bound to Fail”, (working paper 2, International Migration Institute, 2006), available 
at: www.imi.ox.ac.uk/pdfs/wp2-development-instead-of-migration-policies.pdf. the Author 
submits, “(E)mpirical and theoretical evidence strongly suggests that economic and human 
development increases people’s capabilities and aspirations and therefore tends to coincide 
with an increase rather than a decrease in migration, at least in the short to medium term. 
under unfavourable conditions, trade, aid and remittances become complementary to 
rather than substitutes for migration in the long term also”. 

7 the term co-development is attributed to sami Nair, and refers to the connection 
between development and immigration in a very specific way. It means “to control and 
manage the flow of immigration, integration and formation of the immigrants, projects 
focussed on their return, to favour well-regulated migration, a mutual profit between the 
countries involved”, paul Vidal and sara Martínez, An Approach to Co-development: The 
Transnational Migrating Community: Protagonist of Co-development, observatorio Del 
tercer sector, barcelona, December 2008, 1. the tampere European Council (see infra) 
mentioned partnership with third countries “with a view to promoting co-development”. 
the expression M&D nexus has replaced the word co-development in most European 
and international documents.

8 see also united Nations Development programme, Development Approaches to Dis-
placement, (Discussion paper, New york, 2016), 11: “there is increasing evidence that 
beyond short-term costs and negative impacts, displaced populations also bring benefits 
and longer term gains to their host communities and states, if managed well”.

9 this means, if the positive connection is taken seriously, that a certain level of legal 
migration is always desirable.

10 Migration and development nexus and the inclusion of migration issues in develop-
ment cooperation policies have become an integral part of the debate on international 
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erations. 11 For example, migrants’ remittances would compensate the 
reduced financial engagement of rich countries. return migration would 
be in exchanged for financial aid or other benefits such as visa facilitation, 
circular migration. 

the migration-development nexus may thus not be structurally differ-
ent from the root approach, as both may be designed to reduce migration 
flows. At the end of the day, the idea is that migrants should return or stay 
home. 12 

however, it is possible to conceive the M&D nexus differently, building 
on its distinctive matrix, by emphasizing the integration of development 
objectives in migration policies and of migration issues in development 
policies. 

this paper aims to analyse the development-migration nexus in the 
Eu legal order, focusing on the conceptualization of the idea and on the 
instruments and tools that the Eu has proposed or applied to make the 
development-migration nexus work in real terms. the paper is organized 
as follows. After a general introduction on Eu competences in the areas 
of migration and development (paragraph 2), the paper examines how 
the Eu political institutions have conceptualized the relationship between 
migration and development (paragraph 3). An analysis of Eu instruments 

migration within international organisations. this is exemplified by the establishment of 
the global Commission on International Migration in 2003 by the secretary general of 
the uN. this is a panel of experts who debate and discuss international migration and 
who propose guidelines, principles and enact recommendations for the design of migration 
policies at national and international level. see uN Economic and social Affairs, Compen-
dium of Recommendation on International Migration and Development, united Nations, 
2006. Another initiative is the uN high level Dialogue on International Migration and 
Development promoted by the uN general Assembly. the high-level Dialogue discusses 
“the multidimensional aspects of international migration and development in order to 
identify appropriate ways and means to maximize its development benefits and minimize its 
negative impacts examining the relationship and synergies between international migration 
and development”. see summary of the high-level Dialogue on International Migration 
and Development, Doc. A /61/515, 13 october 2016. A global Forum for Migration and 
Development was created on the proposal of the uN secretary-general at the september 
2006 general Assembly high level Dialogue on International Migration and Development. 
the united Nations 2030 sustainable Development goals (sDgs) has integrated devel-
opment and migration-related targets. see http://www.un.org/sustainabledevelopment/
sustainable-development-goals/. this is a turning point, if one considers that the Millennium 
Development goals did not include migration.

11 Marion panizzon, gottfried zürcher, Elisa Fornalé, eds., The Palgrave Handbook of 
International Labour Migration: Law and Policy, (basigstoke: palgrave McMillan, 2015).

12 se de haan (1992) who considers that there is little consensus on literature on the 
positive or negative contribution of migration to development. see also ronal skeldon, Migra-
tion and Development. A Global Perspective, (New york, london: routledge, 1997), 195. 
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for enhancing the positive impact of migration on development follows 
(paragraph 4). some general observations are reported in the conclud-
ing paragraph.

2. EU competences in the field of migration and development: a 
reminder

the migration-development nexus entails the adoption of instruments 
to transform rhetoric into actions. this might represent a problem for 
the Eu due to the limits of its competences in the field of migration, 
and the role Member states play in external migration management and 
control. the material scope of Eu competence in the field of develop-
ment cooperation has always been an issue, but it can include instru-
ments that concern migration under the conditions established by the 
Eu Court of Justice. 

Immigration policy is a component of the Area of Freedom, security 
and Justice. 13 In this field the Eu enjoys concurrent competence with the 
Member states (article 4 tFEu). the objectives of the immigration policy 
are the management of migration flows, curbing illegal immigration and 
human trafficking, and fair treatment of immigrants. the specific areas 
of Eu legislative competence (where the ordinary legislative procedure 
applies) are defined in article 79.2 tFEu.

Actions and instruments that reinforce the positive contribution of 
migration to development can be adopted in the area of legal migration, 
where the Eu is competent to regulate conditions of entry and legal resi-
dence and the rights of third-state citizens once they enter the Eu territory. 
As discussed later, circular migration is considered one of the areas that 
can enhance the positive effects of migration on development, although 
legal migration admission quotas depend on the fluctuating demands of 
labour markets in Member states. 14 unfortunately, the Eu’s scope of 

13 the area of visa asylum immigration, in origin part of the so-called third pillar in the 
treaty of Maastricht, was included in the EC pillar by the Amsterdam treaty (with the exclusion 
of Denmark, uk and Ireland), in title IV of the EC treaty, where asylum, visa and immi-
gration were related to “free circulation”. the lisbon treaty has incorporated immigration 
within title V (space of freedom security and justice) of the tFEu, which includes judicial 
cooperation in criminal matters and police cooperation. this is considered a turning point for 
the establishment of a common immigration policy. the implied perspective was to achieve 
a progressive integration of legal third-country immigrants in the Eu. 

14 b. Nascimbene, “l’approccio globale nella gestione dell’immigrazione: la politica 
dell’ue alla luce dell’attuazione del programma dell’Aja”, Diritto dell’Unione Europea, 2 
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action is rather limited (mainly harmonization of admission schemes), 
since Member states have exclusive competence over admission quotas. 
Article 79.3 tFEu provides a legal basis for the conclusion of readmis-
sion agreements. As established in article 79.4 tFEu, the Eu can only 
provide support in promoting the integration of third-country nationals 
residing legally in Member states. 15 

the development cooperation policy (DCp) of the Eu is founded on 
articles 208-211 of the tFEu. the primary objective of DCp is “the reduc-
tion and, in the long term, the eradication of poverty”. 16 the scope of the 
policy has long been debated, since the policy is not defined with reference 
to areas of competence, but to this rather general and undefined objective. 
the Eu development cooperation policy has a multidimensional character. 
According to the European Court of Justice, “European union policy in 
the field of development cooperation is not limited to measures directly 
aimed at the eradication of poverty, but also pursues the objectives referred 
to in article 21(2) tEu, such as the objective, set out in article 21(2)(d), of 
fostering the sustainable economic, social and environmental development 
of developing countries, with the primary aim of eradicating poverty”. 17 

Eu actions on migration can therefore be undertaken within the realm 
of Eu development cooperation competences. however, one must consider 
the Court’s “center of gravity” theory: if a measure adopted by the European 
union pursues different aims, the choice of the legal basis shall be made in 
accordance with its main objective. only when there is no overriding objec-
tive or when the aims of the measures are inextricably linked, the measure 
can be based on two (or more) treaty provisions. this means (according to 
the judgment concerning the Agreement with philippines) that if the main 
objective of an agreement is development cooperation, the agreement can 
contain provisions on migration without reference to a second legal basis. 
the only exception is when the provisions on migration “constitute dis-
tinct objectives that are neither secondary nor indirect in relation to the 

(2008), 433. see also Council of the European union, European Pact on Immigration and 
Asylum, Doc. 13440, 24.9 (2008).

15 Integration is not a separate area of competence but it constitutes lex specialis in the 
AFsJ. Eleftheria Neframi, Ripartizione delle competenze tra l’Unione Europea e i suoi Stati 
membri in materia di immigrazione, 2011, pE.453.178, 19.

16 In case C-403/05 Parliament vs Commission (Philippines Borders) [2007] ECr, I-9054, 
the Court concluded that measures aiming at fighting terrorism were covered by the Eu 
development cooperation competence. In case C-91/05, Commission vs Council (Small Arms 
Ecowas) [2008] I-3651, the DCp competence extended to measures aiming at fighting the 
illicit spread of small arms and light weapons. 

17 ECJ, Philippines Borders, para 37.
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objectives of development cooperation” 18 (para 48 Philippines Borders). 19 
Article 21, paragraph 2, of the tEu lists a number of objectives of Eu 

external action, one of which is fostering the development of developing 
countries (letter f). paragraph 3 of the same article provides that the union 
“shall respect the principles and pursue the objectives set out in paragraphs 
1 and 2 in the development and implementation of the different areas of the 
union’s external action covered by this title and by part Five of the treaty 
on the Functioning of the European union, and of the external aspects of 
its other policies”. Article 21, paragraph 3, second indent, establishes that 
the union shall ensure consistency “between different areas of its external 
action and between these and its other policies”. 

In light of the above, it seems that the migration dimension could (and 
should) be integrated in development cooperation instruments, bearing in 
mind that the external aspect of migration policy is shaped by the general 
external objectives of the Eu. 20

In Eu practice, the nexus is referred to, both in instruments adopted 
under its migration competence and in development cooperation-based 
measures. 

3. Conceptualization of the nexus in the EU

As anticipated in the introduction, the Eu follows a twofold approach 
towards the relationship between development and migration. 

 the traditional view of the relationship is the so-called root cause 
approach. As mentioned above, this approach suggests that migration pres-
sure could be reduced by improving economic and human rights conditions 
and by fostering peace in the countries of origin of migrants. According 
to the Commission, reference to the causes of migration is functional to 
understanding the phenomenon and taking action to alleviate migration 

18 According to the Court, migration, transport and environment contribute to develop-
ment. see also the European Consensus on development and regulation 1905/2006 (see 
article 16). the question is whether readmission is a contribution to development. the 
issue will be discussed infra.

19 “while the objectives of current Community development cooperation policy should 
therefore not be limited to measures directly related to the campaign against poverty, it is 
none the less necessary, if a measure is to fall within that policy, that it contributes to the 
pursuit of that policy’s economic and social development objectives”. Small arms case, para 67.

20 see M. Cremona, “Eu External Action in the JhA Domain: a legal perspective”, 
EUI Working Paper, 24 (2008).
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pressure. 21 In 2006 the Commission described the root cause approach 
as follows: 22 “turning to the migration and development agenda, the 
prime challenge is to tackle the main push factors for migration: poverty 
and the lack of job opportunities. the Eu must recognise that creating 
jobs in developing countries could significantly reduce migratory pressure 
from Africa”. 

the root cause approach emerges constantly in Eu documents, as well as 
in Eu agreements. For example, it was mentioned by the 1992 Edinburgh 
European Council in a Declaration on principles of governing external aspects 
of migration policy 23 and confirmed in the conclusions of both the tampere 
European Council in 1999 24 and the seville European Council (21-22 June 
2002). 25 Article 13 of the Cotonou Agreement provides an example of a 
European union Agreement referring to this approach. 26

Addressing the root cause of migration through development coopera-
tion and humanitarian assistance is listed among the key actions in the 2015 
Agenda on Migration (para III.1) 27 and its Action plan. the Emergency 
trust Fund, launched at the Valletta summit on Migration in 2015, was 
designed to address “the root causes of irregular migration and displaced 
persons in Africa”. the same logic underpins the Migration Compact 
recently proposed by the Italian government in April 2016. 28 

the root cause approach, the dominant paradigm in the Eu’s migration 
policy, has been recently accompanied by a different conceptualization of 
the migration and development relationship. 29 

21 Commission Communication on Immigration and Asylum Policies, CoM (1994) 23 
final, 13.

22 Commission Communication, The Global Approach to Migration one year on: Towards 
a comprehensive European migration policy, CoM (2006), 735 final. 

23 Conclusion of the presidency, Edinburgh Declaration, 12 December 1992. Doc 
456/92, para. 3 of the Declaration.

24 the tampere European Council established the first programme to put into effect the 
area of freedom security and justice. see European Council Conclusion 15/16 october 1999. 

25 Commission Communication Integrating Migration Issues in the European Union’s 
Relations with Third Countries, CoM (2002) 703 final.

26 Article 13 of Cotonou provides in para. 4: “the parties consider that strategies aiming 
at reducing poverty, improving living and working conditions, creating employment and 
developing training contribute in the long term to normalising migratory flows”.

27 Commission Communication, A European Agenda on Migration, CoM (2015) 240 final.
28 Contribution to an EU Strategy for External Action on Migration, Italian Non-paper, 

Migration Compact: www.governo.it/sites/governo.it/files/immigrazione_0.pdf
29 F. pastore, “More development for less migration” or “better migration for more 

development?”, (shifting priorities in the European debate, 2003), 3, www.cespi.it/boll-
Migraction/MigSpecial3.PDF.
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the idea that migration is an opportunity for all actors involved and that 
it can contribute to the development of the countries of origin is a differ-
ent way of theorising the relationship. 

the tampere European Council first presented this positive view of the 
relationship; it was further developed and refined by the Commission in its 
Communication Integrating Migration Issues in the European Union’s Rela-
tions with Third Countries. 30 the Commission underlines that “migration 
is not to be seen only as a problem, but also as an essentially positive phe-
nomenon for Eu countries”. Industrialized countries are in fact in need 
of inward migration in high-skilled and low-skilled sectors. however, the 
increase in migration flows is expected to have major consequences for 
both the European union and the developing countries from which these 
migrants originate. 

A defensive attitude was therefore adopted by the Commission, which 
stated: “… it will be necessary to strengthen policies that focus on the root 
causes of international migration while – at the same time – working towards 
a further strengthening of the migration management capacity of both the 
European union and the countries of origin”. 31 In other words, countries of 
origin should improve migration control and sign readmission agreements. 

In its 2005 Communication, 32 the Commission elaborated on the three 
traditional aspects of the nexus: remittance, diaspora and brain circula-
tion, 33 also as a consequence of the debate within international organiza-
tions such as the IMo and the uN. 

An important turning point was the European Council’s adoption of a 
global Approach to Migration 34 in Africa and the Mediterranean (gAM). 35 
the global Approach means that political, human rights and development 
issues must all be considered in the development of migration policies. 

the gAM was a framework for partnership and cooperation with 
(some) third countries. It envisaged the integration of migration issues into 
the Eu’s development cooperation and into political dialogue with third 
countries. the brussels European Council Conclusions (15-16 December 

30 see CoM (2002) 703 final, cited above.
31 Ibid.
32 Commission Communication on Migration and Development: Some concrete Orienta-

tions, CoM (2005), 390 final.
33 the major limit of the Communication, according to the uNhCr, was that it over-

looked the situation of refugees and asylum seekers. see www.unhcr.org.
34 the gAM approach was geographically focused on Africa and the Mediterranean. 

It was later renamed gAMM, when Mobility was added to Migration. Mobility refers to 
the phenomenon of short duration movement of people.

35 European Council, Global Approach to Migration, bruxelles, 15-16 Decembrer 2005.
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2005) specified that the aim of the global approach was to combat illegal 
immigration and to harness “the benefits of legal migration”. the gAM 
set the stage for Eu’s engagement with the Migration and Development 
nexus, which thereafter became one of the three components of the Eu’s 
external migration policy (the other two were legal migration management 
and curbing irregular migration). there followed several Communications 
by the Commission, in which the M&D nexus, clearly embedded in the 
global approach, referred to the positive impact of remittances, diaspora 
contribution and circular migration. 36 

Although most Eu documents seem to focus more on migration issues 
than on development, some are more centered on the latter, perhaps as 
a consequence of an internationally-oriented approach, assigning more 
weight to development goals than to migration management. 37

the global Approach to Migration and Mobility 38, replacing gAM, 
“provides the overarching framework for the Eu external migration poli-
cy”. Four general areas of priority (pillars) are identified: 1) legal economic 
migration and mobility (with the aim of satisfying future labour market 
requirements in view of an ageing European population), 2) irregular 
migration and trafficking in human beings, 3) international protection and 
asylum policy, and 4) maximizing the development impact of migration 
and mobility. human rights protection was also a new, horizontal aspect 
of the gAMM. 

the gAMM had the ambition of broadening the M&D approach, going 
beyond the areas previously identified (remittances, brain drain, circular 
migration, diaspora). For example, the staff working document accompa-

36 Commission Communication, The Global Approach to Migration one year on: Towards 
a comprehensive European migration policy. CoM (2006) 735 final. “Migrants should be 
supported in contributing to the development of their countries of origin. In addition, 
migrant remittances will continue to increase, and the Commission is exploring cooperation 
mechanisms in this area with institutions such as the world bank and the European Invest-
ment bank. Efforts will concentrate on improving data collection, reducing the transfer 
costs, facilitating the use of the financial sector as transfer channel and exploring ways to 
further enhance the impact of remittances on development policies”. In the Commission 
Communication of 2008 the positive nexus is again declined in terms of remittances, 
contribution of diaspora and circular migration. see Strengthening the Global Approach to 
Migration: increasing Coordination, Coherence and synergies, CoM (2008) 0611.

37 see Contribution to the EU Position for the United Nations’ High Level Dialogue on 
Migration and Development, CoM (2006) 409. see the Commission Communication of 
2008 CoM (2008) 611, cited above. see also the European Pact on immigration and asylum 
of 24 september 2008, doc. 13440/08. 

38 Council Conclusion 9417/12 of 29 May 2012. Implementation of the gAMM is a 
joint responsibility of the Commission, the European External Action service (EEAs), with 
Eu Delegations, and the Member states, according to their competences.
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nying the Communication on gAMM, acknowledged, “the links between 
development and migration are much broader and more complex than the 
policy area addressed so far”. 39 the areas mentioned above, nevertheless, 
remained the traditional issues of the nexus, as confirmed by the Commis-
sion’s proposals 40 for actions.

In the years that followed, the Commission Communication on Maxi-
mising the Development Impact of Migration (2013), 41 which expressed the 
position adopted by the Eu in the uN high level Dialogue on Interna-
tional Migration and Development, 42 contained further proposals on how 
to reinforce the link between Migration and Development. 

the Commission mentioned the traditional tools of the nexus (remit-
tances, diaspora contribution, measures to avoid brain drain, circular migra-
tion) but declared its intention to promote the mainstreaming of migration 
into development cooperation through, for example, thematic funding and 
by strengthening migration governance in countries where migration starts. 
It referred to actions to support capacity building in all relevant areas by 
sharing its expertise on protecting migrants’ human rights, integration, 
labour migration systems, asylum and international protection, tackling 
human smuggling and trafficking, thereby promoting the migrant-centred 
approach. this goes beyond the preventive, stay-at-home perspective adopt-
ed in previous Eu documents.

the M&D nexus has also been included in the framework of the Eu 
development cooperation policy. As mentioned above, the notion of devel-
opment has changed from one traditionally focused on the eradication of 
poverty, to another one comprehensive of sustainable development goals. 43 

the Commission Communications, Increasing the Impact of EU Devel-
opment Policy Agenda for Change 44 and A Global Partnership for Poverty 

39 Commission Staff Working Paper Accompanying the Global Approach to Migration 
and Mobility, sEC (2011), 1353.

40 Commission Communication, CoM (2011), 743 final, cited above.
41 CoM (2013) 292. see russel king, Michael Collyer, “Migration and Development 

Framework and Its links to Integration”, in Integration Processes and Policies in Europe, 
rinus phennix and blanca garcés Mascarena eds. (basingstoke: pelgrave, 2016), 167. “it 
marks an important shift in emphasis of the political dialogue, which is now radically dif-
ferent from a decade earlier”.

42 First launched by the uN general Assembly in 2006.
43 Defined as a set of global priorities incorporating economic, social, environmental 

aspects and which recognize their inter-relation in achieving sustainable goals. oECD 
Better Policies for Sustainable Development 2016, A New Framework for Policy Coherence, 
published on July 14, 2016.

44 CoM (2011) 637 final.
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Eradication and Sustainable Development after 2015, 45 in which the key 
components of a global partnership for development are outlined, are wor-
thy of note. the Commission suggests specific actions, such as reducing 
remittance costs paid by migrants to less than 3%, decreasing recruitment 
costs, facilitating cross-border recognition of skills and qualifications and 
the portability of earned benefits. 46

A new approach to migration management, the Migration Partner-
ship Framework, was proposed in June 2016; 47 this provides for the 
establishment of “compacts” between the Eu and its Member states 
with third countries to better manage migration. 48 these partnerships 
include short-term and long-term actions. the former encompass read-
mission of illegal migrants, while the latter address the root causes of 
irregular migration. 49 

An analysis of Eu documents, in particular of Commission Commu-
nications, reveals that the root cause approach defines the Eu’s general 
and long-term conceptual framework when dealing with the relationship 
between migration and development (a macro approach). 

the migration and development nexus, in contrast, is one of the compo-
nents of the Eu external migration policy, which substantiates areas such 
as remittance, diaspora contribution, circular migration and readmission 
(a micro approach). 

the two approaches may be considered an expression of the same matrix 
(preventing migration) sharing the same premises (more development will 
lead to less migration). however, the root cause approach can take on a 
different, more positive dimension as a guiding principle for actions that 
take into account the interests of both developed and developing countries.

the migration and development nexus is also a testing ground for the 
Eu policy Coherence for Development (pCD) (article 208.1 tFEu). the 
pCD means that the Eu and its Member states should take into account 
Eu development cooperation goals in all Eu policies that are likely to 
affect the needs of developing countries. the aim is to avoid contradict-
ing sectorial Eu policies (agricultural, trade, fisheries, migration, etc.) and 

45 CoM (2015) 44 final.
46 Ibid., Annex I.
47 Commission Communication on establishing a new Partnership Framework with third 

countries under the European Agenda on Migration, CoM (2016) 385 final.
48 the idea is to mobilise all Eu and Member states’ instruments, tools and policies, 

providing for positive and negative incentives, conditional on the ability and willingness 
of third countries to cooperate on migration management.

49 this requires mobilization of European private and public resources for investments 
in third countries of origin, innovative financing mechanisms, external investment plans.
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development cooperation policies and to build synergies among these. 50 
Migration is one of the areas where the commitment to coherence has par-

ticular relevance, as stated, for example, in the Commission’s 2005 commu-
nication (see also brussels European Council Conclusions, 2005). the Euro-
pean Consensus for Development Policy includes Coherence for Development 
(pDC) among the common objectives (para 9) 51 and as a specific area of con-
cern (see part 6 of the Consensus). Making migration work for development 
is one of the five priority challenges for pCD 52 according to the 2009 Council 
of the Eu Conclusions. 53 the New Partnership Framework (2016) underlines 
the relevance of coherence between migration and development policy. 54

In practical terms, pCD requires the incorporation of migration issues 
into development policies, the incorporation of development policy objec-
tives into migration policies, and the assessment of the implications of 
migration policies and actions for the development of third countries. 55 
since development can be affected by actions and measures adopted in 
various areas, coherence for development is also a multidimensional policy, 
including areas such as trade and agriculture. trade policy, an exclusive Eu 
competence, covers trade in services, thus (also) movement of individuals, 
which partially overlaps with migration; agricultural policy is an area of 
concern, if one considers that a restrictive approach to agricultural imports 
in the Eu market can affect the agricultural economy of third countries 
and thus have an impact on international migration. 

the principle of coherence is of particular relevance in financial and 

50 originally the principle was developed by the organisation for Economic Co-oper-
ation and Development (oECD). For policy coherence between Migration and develop-
ment see global Forum Migration and development (gFMD) (2008). Amy honga and 
Anna knoll, Strengthening the Migration- Development Nexus through Improved Policy and 
Institutional Coherence, global knowledge partnership on Migration and Development 
(knomad) working paper 15, June 2016, 23.

51 “we reaffirm our commitment to promoting policy coherence for development, based 
upon ensuring that the Eu shall take account of the objectives of development cooperation 
in all policies that it implements which are likely to affect developing countries, and that 
these policies support development objectives”.

52 see Council Conclusions on Coherence between EU Migration and Development 
Policies, (November 2007).

53 2979th Justice and home Affairs Council meeting, brussels, 30 November 2009. See 
also (COM(2009) 461 final Commission Communication on Policy Coherence for Develop-
ment establishing the policy framework for a whole-of-the-Union approach CoM (2009) 
458 final. 

54 see CoM (2016) 385 final, cited above.
55 global Forum on Migration and Development, available at: https://gfmd.org/pfp/

policy-tools/mainstreaming-migration.
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trade in services policies that aim to maximize the developmental benefit of 
remittances, by improving the infrastructure for these transfers and encour-
aging the use of formal systems for channelling money transfers. the posi-
tive effects of these policies are often undermined by other policies that do 
not sufficiently promote the socio-economic integration of migrant workers 
and thus, for example, limit their ability to send remittances. Failure to rec-
ognize skills and qualifications can prevent migrants from working at their 
level of qualification and thus it contributes to brain waste.

4. EU instruments for the migration and development nexus

In the Eu documents dealing with the M&D nexus, and in line with 
suggestions made at the international level, the areas that could enhance 
the positive impact of migration on development, or reduce its negative 
impact, are: remittances, diaspora contribution to development, circular 
migration return and reintegration, measures against brain-drain. 

4.1. Remittances

remittances are private money sent home by migrants. A more sophis-
ticated and technical definition describes money remittance as a “payment 
service that is usually based on cash provided by a payer to a payment 
service provider, which remits the corresponding amount, for example via 
communication network, to a payee or to another payment service provider 
acting on behalf of the payee”. 56

Although their effect 57 on the economy of the countries of origin is 
debated, 58 remittances are usually considered important for the families 

56 Another definition is offered by the World Bank General Principles adopted by its 
Committee for payments and settlements services: “remittance are cross-border person-to-
person payments of relatively low value. general principles are a set of guidelines to ensure 
the efficient operation of the remittance market”. see general Principles for International 
Remittance Services, world bank, January 2007, www.worldbank.org. 

57 on the negative side it has been argued that remittances could aggravate dependency 
relationships between senders and recipients, reproduce income inequalities between 
migrant and non-migrant households, or even destabilise fragile economies. see Commis-
sion staff working paper, Migration and Development, sEC (2011) 1353 final, 6.

58 see leon Isaac, Carlos Vargas-silva, sarah hugo, EU Remittances for Develop-
ing Countries, Remaining Barriers, Challenges and Recommendations, Final report, 30th 
July 2012, htspE, karine Manyonga kamuleta lubambu, The Impacts of Remittances 
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of migrants and their countries, since they are a source of foreign currency 
for receiving countries and their banks. Indeed, for many countries remit-
tances are a major component of the balance of payments. 

remittances feature high on any document of the Commission dedicated 
to the M&D, as well as in international organization initiatives dedicated 
to the nexus. 59 As mentioned above, remittances are an area of the Migra-
tion and Development pillar of the Eu global Approach to Migration and 
Mobility. the Eu suggests 60 that, if certain conditions are met, remittances 
can have a positive impact on development. 61

First, for remittances to have a positive impact, cheap, 62 safe and effi-
cient payment services are needed. 63 this requires, among other things, 
the establishment of legal and regulatory requirements for this type of pay-
ment service. 

on Developing Countries, study requested by the European parliament’s Committee on 
Development, doc. pE 433.786.

59 see for example, the uN Conference on Financing Development held in Monterrey 
in 2002. participant agreed in taking development aid commitment (Monterrey consensus, 
updated in 2008 and in 2015) in several areas such as the mobilization of international 
resources for development covering also private flows. As regards remittances, the com-
mitment was undertaken by g8 and g20 to reduce the price reduction of the average cost 
of transferring remittances from 10 to 5% by 2014. Another commitment was to foster the 
development impact of remittances.

60 For example, in the stockholm programme the Council of the Eu invited the 
Commission to submit proposals ‘on how to further ensure efficient, secure and low-
cost remittance transfers and enhances the development impact of remittance transfers’. 
More recently, in the Council Conclusion of 12.12.2014 the Council states that: “while 
the efforts undertaken at the Eu level to decrease the cost of remittance transfers should 
be maintained, more attention needs to be paid to enhancing transparency and competi-
tion in the remittance market and to promoting the widespread use of financial services. 
policy dialogue with relevant authorities of partner countries can play an essential role in 
promoting the necessary reforms of the relevant legislative and regulatory frameworks and 
thereby maximising the development impact of remittances. 16854/14, prEssE 648 pr 
Co 71, para 13”. http://www.consilium.europa.eu/press. 

61 the 2005 report of the global Commission on International Migration warns against 
the use of migration policies as substitute for development cooperation policies.

62 Commission Communication, A Global Partnership for Poverty Eradication and Sus-
tainable Development after 2015, February 2015. one of the aim indicated was to “reduce 
the cost of remittances paid by migrants to less than 3% as well as reducing recruitment 
costs)”.

63 For an analysis of the payment system aspects of remittances, see at international level 
the Committee on payments and settlement systems (Cpss) of the bank for International 
settlements (bIs) and the world bank, which issued international standards for a safe and 
efficient international remittance service. see world bank, General Principles for Interna-
tional Remittance Services, 2006, available at www.worldbank.org. 
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second, migrants’ countries of origin need to stimulate productive 
investments, design regulatory frameworks and promote financial literacy 
to identify projects and productive investments that suit their needs, fos-
tering the use of remittances for economic growth. 

As for payment services, the Eu does not have the competence to regu-
late payment services for remittances sent from Eu Member states to third 
countries. however, the establishment of a regulatory environment 64 for 
payment services taking place within the European union – set up by the 
payment service Directive 65 – can positively affect payment services towards 
third countries, for example in terms of transparency, 66 consumer protec-
tion, and risk management. 67 

the revised payment service Directive (which will come into force 
in 2018) improves the regulatory framework by extending, for example, 
information obligations to payment service providers located in the Eu as 
regards payments to and from third countries. the rules on transparency 
cover payments to persons outside the Eu, although only for the part of 
the transaction, which takes place in the Eu. 

As for conditions in the receiving countries, the Eu can make a posi-
tive contribution through development cooperation by creating a favour-
able environment in terms of financial literacy and access to banking and 
financial services and by sustaining projects for the investment of remit-
tance money in productive activities. For example, it can support migrants’ 
investments and business development and facilitate remittance recipients’ 
access to financial services. 68

several projects relating to remittances, first the Aeneas Programme 69 

64 see the above cited world bank general principies. 
65 the first payment Directive 2007/64/EC was repealed by directive 2015/2366, 

25.11.2015, in OJ L 377, 23.12.2015, 35. the payment service directive, applies to all 
payment services in the Eu and it leaves to Member states whether to apply the directive 
provisions to transactions that are sent to third countries.

66 Eu Accountability report 2012 on Financing for Development Accompanying docu-
ment to the Commission Communication Review of progress of the EU and its Member 
States, Improving EU support to developing countries in mobilising Financing for Develop-
ment brussels, swD (2012) 199, 33.

67 Isaac, Vargas-silva, hugo, EU Remittance, 26 ff. the positive impact of the payment 
service directive on remittance was underlined by the European parliament in its 2014 
resolution on the 2013 Eu report on policy Coherence for Development.

68 see EU Financing for Development accountability report 2015, staff working docu-
ments. brussels, 23.6.2015, swD (2015) 128 final.

69 The Aeneas programme for financial and technical assistance to third countries in the 
area of migration and asylum. AENEAs was established by regulation (EC) 491/2004 of 
10 March 2004; it aimed at promoting the cooperation between the Community and third 



Migration and Development: the Nexus in the EU Legal Order     193

and then its successor Thematic Programme for Migration and Asylum 
(tpMA), 70 have been financed in the framework of Eu financial instru-
ments for development cooperation (regulation 1905/2006 71). the the-
matic programme Global Public Goods and Challenges (gpgC) supports 
Migration and Asylum, which in turn covers migration and development.
According to the Commission: “the programme will address remittances, 
including in the south-south context, in particular through consolidation 
of the knowledge and evidence base, support to third countries in policy 
design and reform, legislation and market assessment and promotion of 
financial literacy; support the promotion of the involvement of civil society 
organizations, as well as of economic and social partners”. 72

remittances are a thematic area for financing under the Joint Migration 
and Development Initiative (JMDI) programme led by the uNDp with 
the participation of Eu funding. the issue of remittances and methods to 
facilitate them is regularly addressed in political dialogue with developing 
countries. 73 

In summary, remittances are an issue that can be dealt with and regu-
lated by the Eu within the legal framework of the financial services regime 
– but only within its territorial limits, as mentioned above – and in the area 
of development cooperation using different tools, such as financial instru-
ments, political dialogue and cooperation agreements. 

there is a risk of inconsistency and of possible conflicts between, on 
the one hand, development cooperation policy for improving and enhanc-

countries by assisting third countries in their efforts for better managing migratory flows. 
one of the sub-sector of the programme was Migration and development and remittances.

70 For an analysis of these projects see Elisabeth picard, and raffaella greco tonegutti, 
Technical Assistance for study on concrete results obtained through projects on Migration 
and Development financed under AENEAS and the Thematic Programme for Migration and 
Asylum Final report october 2014, Framework Contract Commission, n. 2013/332205.

71 regulation of the European parliament and of the Council 1905/2006 establishing a 
financing instrument for development cooperation, oJ l 378/2006, 27.12.2006, 41. the 
legal basis of the regulation is article 179 of the EC treaty (corresponding to article 209 
of the tFEu).

72 see Implementing decision adopting a Multiannual Indicative Programme for the The-
matic Programme “Global Public Goods and Challenges” for the period 2014-2020. CoM 
(2014) 5072 final.

73 see for example the Eu-ACp dialogue on migration, launched after the ouagadougou 
revision of the Cotonou Agreement in 2010. within the Eu Africa strategic partnership, 
which provides for dialogue on migration issues between all African state and the Eu 
Member states, the Institute on remittances has been created. see for objectives and actions 
thematic partnership on Migration, Mobility and Employment Action plan 2011 – 2013 
Fiches on priority Initiatives, available at http://ec.europa.eu/dgs/home-affairs/what-we-do/
policies/international-affairs/africa/index_en.htm. 
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ing the positive impact of remittances on development and, on the other 
hand, measures taken in the fields of anti-money laundering and counter-
financing of terrorism. 74 

4.2. Circular migration. The seasonal workers directive and the blue card 
directive

In general terms, circular migration is defined as repeated, economi-
cally motivated legal migration from a country of origin to one (or more) 
countries of destination. 75

there are two forms of circular migration: third-country nationals resid-
ing in the Eu who are allowed to engage in an activity in their country 
of origin without loosing their status in the Eu; third country nationals 
who are allowed to enter the Eu for a short period (to receive training, 
to study, to work) and then return home. they may repeat the migration 
experience. Circular migration entails back-and-forth mobility between 
two countries and in principle differs from temporary migration, which is, 
by definition, limited in time and entails re-entry of the migrant to his/her 
country of origin.

the effects of circular migration on development are debated. Circular 
migration seems to respond more to the concerns of Eu Member states 76 

74 see for an analysis of the issue w. Vicek, “Development vs terrorism: Money transfers 
and Eu Financial regulations in the uk”, The British Journal of Politics and International 
Relations 10 (2008), 139.

75 the Commission Communication on Circular Migration and Mobility Partnership 
between the EU and Third Countries, CoM (2005) 248 final.

76 In para. 1.4 of the hague programme (Legal Migration and the Fight Against Illegal 
Employment), legal migration was described as having an “important role in enhancing 
the knowledge-based economy in Europe, in advancing economic development, and thus 
contributing to the implementation of the lisbon strategy”. the Communication The Global 
Approach to Migration one year on: Towards a comprehensive European migration policy 
(CoM 2006) 735, of 30.11.2006 also contains a reference to the positive effects that labour 
migration can have on the Eu, although with reference to high skilled and seasonal work-
ers: “Migration can contribute to meeting the changing needs of the labour market and the 
economic aspects of migration policy should be taken into account. on 28 November 2006 
the Ecofin Council adopted conclusions on policies to increase the economic benefits for 
the Eu from migration. As stated in the policy plan on legal Migration, and in line with 
aims of the European Employment strategy, the Eu is taking a two-track approach for the 
next years: facilitate the admission of certain categories of immigrants on a needs-based 
approach (e.g. highly skilled and seasonal workers) without prejudice to the application 
of the Community preference principle and provide a common secure legal status to all 
legal immigrant workers”.
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than to the needs of developing countries. the former feel that circular 
migration limits the impact of migration on their country’s welfare system 
and prevents low-skilled workers (those most involved in circular migra-
tion, for example seasonal agricultural workers) from becoming permanent 
residents. Developing countries are more interested in the temporary emi-
gration of highly skilled workers. 77 

Circular migration can have a positive effect on development since it 
generates a greater flow of remittances and may stimulate the develop-
ment of new skills, mitigating the risk of brain drain 78 and brain waste. For 
example, health workers could gain experience in the destination country 
and then return home with additional knowledge and skills. however, the 
skills acquired in the host country (if any) cannot always be exploited in the 
home country. to this end, recognition of migrants’ skills and qualifications, 
as well as portability of earned social security benefits, should be ensured. 79 

In 2005 the Commission proposed a package of directives 80 on circular 
migration addressing four selected categories of immigrant workers (highly 
skilled workers, seasonal workers, intra-corporate transferees and remuner-
ated trainees). 

this paper will consider the seasonal worker’s directive 81 and the blue 

77 stephen Castle, Development and Migration, Migration and Development, What Come 
First? (Migration and Development Conference papers, social science research Council, 
New york, 2008), 10, esp. at 24.

78 the effect of migration on brain drain is also underlined by the Commission Com-
munication CoM (2006) 735 final: “In developing policies that take account of the potential 
benefits to third countries of labour migration to Europe, the Eu should be very much aware 
of the risks of brain drain and its socio-economic consequences on developing countries. 
For example, recognition of the negative effects of excessive emigration of skilled workers 
on the health service”.

79 A positive example in this direction is offered by the European partnership Agree-
ment with Cariforum countries that provides for movement of high skilled workers and 
provides for commitments to negotiate “mutual recognition agreements” for qualifications.

80 the initial proposal was for the adoption of a comprehensive Directive on the condi-
tions of entry and residence of third-country nationals for the purpose of paid employment 
and self-employed economic activities. CoM (2001) 386. since the horizontal approach was 
clearly not feasible, the Commission withdrew its proposal (see oJ C 64, 17.3.2006, 3) and 
opted for the adoption of sectorial legislative instruments dealing with admission of special 
categories of economic migrants. the main general objective of these directives is to facili-
tate and harmonise economic migrants’ admission and to attract them to respond to the 
needs of the Eu labour markets in a period of demographic decline and ageing in the Eu. 

81 Directive 2014/36/Eu of the European parliament and of the Council of 26 Febru-
ary 2014 on the conditions of entry and stay of third-country nationals for the purpose of 
employment as seasonal workers, oJ l 94, 28.3.2014, 375–390, legal basis 79(2) tFEu. It 
establishes a maximum period between five and nine months per calendar year of residence 
for a seasonal worker (to be established by each Member state). re-entry shall be allowed 
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card Directive, which are particularly relevant to the discussion on the 
migration and development nexus. 

the seasonal workers Directive, whose legal basis is article 79.2 tFEu 
establishes admission criteria and provides for re-entry conditions, with 
particular attention to the rights of workers in respect of decent living 
and working conditions. the directive 82 mentions the positive impact of 
migration on development (reference is made to the hague and stockholm 
programmes), in line with a reflection developed in the Commission Com-
munication of 2005. 83 Although the Directive acknowledges the limited 
effect of temporary (seasonal) migration in terms of skills enhancement, it 
underlines the potential impact of remittances and migration’s positive role 
in absorbing surplus labour from developing countries. Moreover, tempo-
rary migration is not expected to lead to brain drain in those countries.

the final objective of the directive is clearly to respond to a perma-
nent need for unskilled labour within the Eu. 84 the directive intends to 
harmonize Member states’ admission schemes for seasonal workers and 
to establish admission procedures capable of responding to fluctuating 
demands for migrant work in the labour market (particularly in tourism, 
building and agriculture) of receiving countries. It provides for incentives 
(facilitated and repeated entries in the future), as wells as safeguards to 
prevent overstays, and the transformation of temporary stays into per-
manent ones.

the second instrument examined in relation to the M&D nexus is the Eu 
blue Card Directive, 85 which aims to respond to Member states’ need to attract 

for third-country nationals who were admitted as seasonal workers at least once within the 
previous five years, and who fully respected the conditions applicable to seasonal workers 
under this Directive during each of their stays (Directive article 16).

82 It is also specified that the Directive is adopted “without prejudice to the right of the 
Member states to determine the volumes of admission of third-country nationals coming 
from third countries to their territory for the purposes of seasonal work as specified in 
the tFEu”.

83 CoM (2005) 390, cited above.
84 Commission proposal for a directive on seasonal employment, CoM (2010) 379 

final, 1.
85 Council Directive 2009/50 on the conditions of entry and residence of third-country 

nationals for the purposes of highly qualified employment. A proposal for a new directive 
was presented by the Commission in June 2016.the review of the blue Card was included 
amongst the key priorities in Jean-Claude Juncker’s Political Guidelines of July 2014. As 
explained by the Commission, the blue Card directive has demonstrated intrinsic weak-
nesses such as restrictive admission conditions and very limited facilitation for intra-Eu 
mobility. European Commission, proposal for a Directive on the conditions of entry and 
residence of third-country nationals for the purposes of highly skilled employment, CoM 
(2016) 378 final.
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highly skilled labour. It regulates entry and residence conditions for highly 
qualified non-Eu nationals, addressing labour shortages by fostering admission 
and mobility and boosting Eu competitiveness (statement of reasons, par. 4). 

the migration of highly skilled workers can have negative conse-
quences for development in terms of brain drain, 86 as noted in para-
graphs 22 and 24 of the statement of reasons of the 2009 Directive. 87 
the Green Paper on the European Workforce for Health 88 drew the same 
conclusions. here the Commission conceded that recruitment of highly 
qualified workers in the health sector might have a negative impact on 
the health systems of developing countries. when taking actions to meet 
the objective of providing high quality healthcare, the Eu must therefore 
take into account and minimize the negative impact of migrant flows on 
vulnerable healthcare systems in developing countries. 89 

the issue of brain drain is taken into account in the blue Card Direc-
tive, but only marginally. For example, “the Directive shall be without 
prejudice to any agreement between the union and its Member states or 
between the Member states and one or more third countries, exempting 
certain categories of workers from the application of the directives to protect 
human resources in developing countries” (article 3.3). Article 8.4 autho-
rizes Member states to reject an application for a Eu blue Card in order 
to ensure ethical recruitment in sectors suffering from a lack of qualified 
workers in the countries of origin.

on a positive note, article 16 of the blue Card Directive facilitates cir-
cular migration, allowing derogation of long-term directive 2003/109/EC 

86 d’Artis kancs and pavel Ciaian, The EU Blue Card – Managing Migration Challenges 
and Opportunities for Developing Countries, report Eur 27080 EN, Joint research Centre, 
European Commission, brussels, 2015.

87 “In implementing this Directive, Member states should refrain from pursuing active 
recruitment in developing countries in sectors suffering from a lack of personnel. Ethical 
recruitment policies and principles applicable to public and private sector employers should 
be developed in key sectors, for example the health sector, as underlined in the Council 
and Member states’ conclusions of 14 May 2007 on the European programme for Action 
to tackle the critical shortage of health workers in developing countries (2007 to 2013) and 
the education sector, as appropriate. these should be strengthened by the development 
and application of mechanisms, guidelines and other tools to facilitate, as appropriate, 
circular and temporary migration, as well as other measures that would minimise negative 
and maximise positive impacts of highly skilled immigration on developing countries in 
order to turn “brain drain” into “brain gain”.

88 see CoM (2008) 725 final, cited above.
89 the Eu has committed to develop a Code of Conduct for the ethical recruitment of 

health workers from non-Eu countries and to take other steps to minimise the negative 
and maximise the positive impacts on developing countries resulting from the immigra-
tion of health workers to the Eu. Commission green paper, CoM (2008) 725, para 4.5.
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by extending the maximum period of absence allowed for maintaining the 
status of continuous residence, a requisite for EC long-term resident sta-
tus. 90 long-residence migrants are allowed to return home without jeop-
ardizing their status in the Eu.

4.3. Readmission and return

As mentioned above, circular migration is usually distinguished from the 
phenomenon of return, which refers to a single migration and subsequent 
return to the country of origin. while circular migration is framed within 
the context of legal migration, return is usually connected with the return 
of persons residing without authorization in a Member state, although 
return of legal migrants cannot be excluded.

readmission agreements 91 and readmission clauses contained in Coop-
eration agreements are the main tools 92 adopted by the Eu for the return 
of irregular migrants. they provide for the procedures of readmission, 
not for the right of return, since international law compels states to admit 
their own citizens (see for example article 13 of the universal Declaration 
of human rights). the readmission of non-nationals may be an additional 
obligation stemming from such agreements. 93

readmission, in particular of third-country nationals, is often a form 
of conditionality, since states are unwilling to sign such agreements in the 

90 see Annexes to the Impact Assessment Accompanying the document proposal for 
a Directive of the European parliament and the Council on the conditions of entry and 
residence of third-country nationals for the purposes of highly skilled employment swD 
(2016) 193 final, 7.6.2016, part 6/6.

91 see Communication from the Commission to the European parliament and the 
Council Evaluation of EU Readmission Agreements, CoM (2011) 76 final. 

92 Circular mobility, as well as readmission and other issues concerning both legal and 
illegal migration, are included in mobility partnership. CoM (2007) 248 final cited above. 
see also Draft Council Conclusions on Mobility Partnerships as a tool of the Global Approach 
to Migration, Doc. 15811/09. Mobility partnerships are not-binding declarations, providing 
for a political framework for dialogue and cooperation with partner countries. the list of 
commitments for third countries is long and demanding. the commitments by the Eu cover 
the following areas: support for developing countries to build capacity in order to manage 
legal migration, combat irregular migration, implementation of measures to address potential 
brain drain.

93 For example, Cotonou article 13 specifies: “these [readmission] agreements shall 
also cover, if deemed necessary by any of the parties, arrangements for the readmission of 
third country nationals and stateless persons. such agreements will lay down the details 
about the categories of persons covered by these arrangements as well as the modalities 
of their readmission and return.
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absence of incentives. 94 A country’s commitment to readmission is often 
undertaken in exchange for the enhanced mobility of its citizens in the Eu, 
such as mobility and visa facilitation schemes (e.g. free visa regime in the 
case of turkey, visa facilitation in the case of Armenia and Azerbaijan). 95 

It is uncertain whether development can effectively be enhanced by the 
non-voluntary return of migrants to their countries of origin. It is in fact 
unclear how readmission of citizens can contribute to the development of 
the country of origin. one must distinguish between readmission tout court 
and readmission in the framework of cooperation between the country of 
origin and that of destination. In other words, the (potential) contribution 
of migrant readmission to the development of countries of origin is not cre-
ated by the readmission itself, 96 but by the tools offered as a compensatory 
measure (technical assistance, financial aid, mobility of legal migrants, visa 
facilitation), or by the guarantee that the migrant will be able to continue to 
travel back and forth between the country of origin and the (former) coun-
try of destination. According to the Commission “the return of migrants 
to their country of origin can have a significant positive impact in devel-
opment terms, provided that it is well prepared and that the migrant is an 
active protagonist in his/her own return, with a project – entrepreneurial 
for example – (s)he intends to carry out”. 97 

In synthesis, the connection between development and readmission is 
rather weak. 98 

5. Conclusions 

since most of the immigrants arriving in Europe originate from poor 
developing countries, and since migration is considered first and foremost 
a consequence of underdevelopment, one of the traditional approaches 
to the relationship between migration and development has been the so-

94 CoM (2011) 76 final, 7, cited above. other tools could be offered as incentives, such 
as financial assistance and legal migration. Ibid., 9.

95 F. piperno, “Migration and Development in the policies of the European union: 
trends toward a Cosmopolitan approach”, CESPI Policy Paper (2014). 

96 Although return home can have some positive effect in terms of brain-return. 
97 CoM (2005) 390, cited above.
98 see also CoM (2013) 292: the Commission staff working Document on Migration 

and Development (sEC(2011) 1353 final) (gAMM) attached to the Commission Commu-
nication on the Global Approach to Migration and Mobility of 18November 2011 includes 
a number of suggestions in this area
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called root approach. From this perspective, there is an inverse correlation 
between the two phenomena: more development in poor countries helps 
curb migration towards developed states. 

A newer conceptualization of the relationship between migration and 
development claims that international mobility can be positive for the devel-
opment of countries of origin, transit and destination. It follows that not 
only should migration issues be integrated into development cooperation 
policy, but migration policy (in both developed and developing countries) 
should also take into account the impact of migration on development and 
maximize its positive effects. 

the documents analysed in this paper reveal that there has been a sig-
nificant evolution in the Eu perspective on the migration and develop-
ment nexus, one of the pillars of the Eu global Approach to Migration 
and Mobility. Migration has become an integral part of Eu development 
cooperation policy: political dialogues with third countries systematically 
incorporate migration issues, and financial aid covers projects in the area 
of migration. Migration is one of the top issues in the Eu policy Coher-
ence for Development. 

In the Eu, the positive view of the Migration and Development Nexus 
coexists with the root approach, which is still imbued with a migration-
preventive dimension. the idea that migration can contribute to the devel-
opment of the countries of origin has been included in the documents of 
the Eu but with some ambiguities. It emerges that the Eu migration policy 
is still strongly oriented towards controlling and stemming immigration. 

one has to consider that the European union has limited competences 
in the field of migration. so far, a securitization approach has prevailed, 
and Member states, which retain the competence to determine the quotas 
of migrants allowed in their territory, have viewed attempts to open chan-
nels of legal migration with hostility. the directives concerning seasonal 
workers and highly skilled migrants, for example, essentially leave it up to 
Member states to adopt instruments (code of conduct) for ethical recruit-
ment and for avoiding brain drain. 

In the field of remittances, one of the areas in which migration can 
contribute to development, the competence of the Eu is very limited, as 
discussed in relation to the payment service Directive. the regulation 
of money transfer to third countries is a competence of Member states. 
reducing remittance transaction costs, one of the objectives indicated by 
international organizations such as the world bank, the IMo and the uN, 
can be pursued by Member states only. 

partnership with third countries in the framework of development coop-
eration policy is also strongly oriented towards migration control policy and 
readmission of migrants, whose contribution to development is debated. 
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In general, a more development-focused view of migration is not nec-
essarily in contrast with, and could actually strengthen, the root cause 
approach and the traditional view that more development leads to less 
migration. If the root cause approach is based on preventive measures 
alone, it is bound to fail. In a period of crisis from an economic, social and 
security point of view, border control and stemming illegal immigration and 
human trafficking are clearly a priority for Member states and – within the 
limits of its competence – for the Eu. 

From a less pessimistic standpoint, the root approach and the nexus 
could be designed to mainstream all aspects of migration into development 
cooperation, going beyond the sole aim of curbing migration. Development 
of poor countries and the fight against poverty are Eu values that must be 
pursued using all instruments available to the Eu, also those that can enhance 
the positive contribution of migration. the principle of policy coherence 
should be applied to all Eu policies (trade, agriculture, etc.) and not only 
within the realm of migration. 

In other words, the Eu has limited tools to make the nexus work when 
this is interpreted in a narrow sense (remittances, circular migration and 
readmission). the nexus could instead be part of a more ambitious approach 
extending to other areas of cooperation that can affect development and in 
which Eu competence is much broader. 

the added value of Eu action is twofold. First of all, it can increase coher-
ence in development. there are different areas of Eu competence to which 
this principle can be applied: trade, agriculture, fishery, technical assistance, 
development cooperation (through agreements), and good governance. 99

secondly, it can set the course of action, stimulate debate and propose 
a model in which migration is considered not only in terms of security 
and criminalization. the pedagogic function of the Eu is to stimulate the 
inclusion of the development potential of migration and of coherent legal 
labour in national migration policies. 

A tangible step would be for the Eu to take the lead in ratifying the 
uN International Convention on the protection of the rights of Migrant 
workers and of their Families. 100 this would be a concrete manifestation 
of its 101concern for a migrant-centred approach. the Convention, which is 

99 henrick olesen, “Migration, return and Development: an Institutional perspective”, 
in The Migration-Development Nexus, eds. Nicholas Van hear and Ninna Nyberg sørensen, 
(geneva: IMo, 2003), 141. 

100 It was adopted by the general Assembly resolution 45/118 of 18 December 1990. 
It entered into force in 2003. Not a single Eu Member states has ratified the Convention. 

101 see, for example the Commission Communication on Migration and Mobility for 
Development.
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relevant to some areas of the nexus such as remittances, recognizes the right 
of migrants to transfer their earnings and savings (articles 32 and 47) and 
calls for states to facilitate such transfers for seasonal workers (article 59). 

unfortunately, the pedagogic function of the Eu is mainly limited by 
its incoherent, weak stance toward Member states that do not respect the 
rules it enacts in the area of migration. 

the difficulties in managing the large flows of migrants and the per-
ceived threats to security also clearly undermine the positive attitude (if any) 
towards migration. however, a valid alternative to the securitization 102 of 
migration (without underestimating the economic, social and security risks 
of an uncontrolled flow of migrants) may offer an alternative perspective 
from which to discuss migration issues. 

the Eu can act as a catalyst and provide guidelines. Most of the docu-
ments analysed in this paper are soft law acts. however, mobilization and 
support are crucial at a time when any discourse on the traditional Eu 
values of solidarity, human rights, free circulation, inclusion, etc., would 
seem farcical. 

An alternative model, which goes beyond fears and rejection could pro-
vide a broader conceptual framework for addressing migration and develop-
ment issues. by linking migration and development one conveys a positive 
idea of migration, going against the common perception that migration is 
only a negative phenomenon to be curbed and fought.

102 Another nexus is between development and security thus development cooperation 
interventions (aids) directed towards countries that are perceived as threatening the security 
of Europe (Iran, Afghanistan). 
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BarBara Jones

Eu CoMMoN polICy oN AsyluM,  
IrrEgulAr MIgrAtIoN  

AND EXtErNAl borDEr CoNtrol  
AND solIDArIty bEtwEEN MEMbEr stAtEs

1. Introduction

this paper will look at solidarity between the Member states of the Euro-
pean union in the current context of ongoing waves of refugees and irregular 
migrants seeking entry into Europe from Africa and the Middle East. the 
paper will not analyze in any detail the origins or the pathways of these demo-
graphic movements but rather give an overview of solidarity in the context 
of migration policy as it has come to be used within the European union. 

2. Solidarity in the European Union

solidarity can be viewed in the context of nation state building where 
people’s life chances become linked to national organisations and institu-
tions aimed at their social protection. It can be made up of a range of mutu-
ally agreed redistributive arrangements (social insurance, taxation et al.) 
achieved through collective decision making, that pool part of each person’s 
resources for some common purpose of a given group and acceptance of a 
national authority as a legitimate source for the creation and enforcement 
of rights and redistributive arrangements. 1 solidarity operating in this sense 
has territorial boundaries – the state – where commonality 2 is expressed 

1 Maurizio Ferrera, “the Contentious politics of hospitality Intra-Eu mobility and 
social rights: Conference presentation, Community of Debt? the trans nationalisation of 
Debt and solidarity” (European university Institute, Florence, 19-20 November 2015).

2 Jurgen habermas “reconciling through the public use of reason: remarks on John 
rawls’s political liberalism”, Journal of Philosophy (1995).
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through group and community loyalties of citizens, shared values based 
on a common heritage, kinship and aims and legitimated state authority. 

the European union (in its original manifestation as the European 
Iron and steel Community) found its roots in the apparent limitations of 
solidarity practice based purely on national existence. this, for many, had 
been demonstrated by the outbreak and consequent depredations of the 
second world war and the subsequent redrawing of many prior borders 
involving population movements, on the one hand and the Cold war on 
the other (the need to embed west germany into a “western” alliance). In 
this context against a background of significant demographic movements, 
“solidarity” was perceived as a motivator for peaceful cooperation 3 and 
originally referred to the relationship between the various populations of 
the six founder nations of the Eu (and to the uk which was originally 
envisaged as the seventh founder nation). 

these populations included the native populations of the six or seven 
nations, the populations of pre-war germany which fled from the soviet 
advance, the populations of the five nations which had been moved by the 
german authorities in those areas which had been occupied, into germany 
or other work areas further to the east. In terms of the scale of population 
movements within Europe, some 7.8m refugees were settled in west ger-
many alone by 1950. 4 other migrant populations recruited post-war into 
the five or six nations came from their previous colonial territories in the 
Caribbean, Africa or Asia together with populations recruited from yugo-
slavia, greece and turkey initially into germany but also into Austria, 
switzerland and scandinavia. 

From the early 1950s, many European nations, predominantly to meet their 
labor demands as economic growth was generated, thus instituted migration 
programmes encouraging, organising and subsidizing immigration. Each of 
these initiatives, however, were mainly nationally organised and pursued and 
there was no organised comparison of these processes and because these 
migrations were initially seen as a benefit for the new host nations there was 
little discussion of these migrants as a “burden” to be “shared”, notwith-
standing the negative reception that many such migrants often experienced 
on settlement. subsequently European integration has been extended by the 
inclusion of other states, three in scandinavia, two in Iberia, two in the british 
Isles, greece, and then the gradual and piecemeal inclusion of the majority 
of the states liberated or created by the fall of the soviet bloc in 1989. 

3 A.J. Menendez, “the sinews of peace, rights to solidarity in the charter of fundamental 
rights of the European union”, RatioJuris 16 (2003).

4 John salt and hugh Clout eds., Migration in Post-War Europe: Geographical Essays 
(london: oxford university press, 1976). 
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the solidarity then, of the nascent European union was, to a large 
degree, from the beginning an exercise in European-Nation building which 
involved in the context of large migrations, the integration of those who 
had come into Europe or into western Europe as a result of a wide range 
of population movements which had continued or extended pre-war popu-
lation movements. 

A general overview of the real situation and more precisely of the dif-
ferential factors between and within both the intended seven founders 
and the six actual founders helps to explain why the rhetoric of solidarity 
was from the start of the Eu used as an important motivating factor both 
in terms of the desire to ensure that germany would never again become 
a threat to its neighbors 5 and that the populations of the Member states 
would achieve a standard of living and education and training compe-
tences that would be adequate to maintain a level of technology and social 
development that in turn would suffice to satisfy the aspirations created 
by the liberation and the promises implicit in new technologies and medi-
cal advances. the principle of solidarity of nascent European integration 
was based on sharing both the advantages, i.e. prosperity, and the burdens 
equally and justly among the six members and to do this through the cre-
ation of supranational institutions. 

the foundation of the Eu therefore from the beginning involved both an 
element of social solidarity between the different social classes or regional 
and economic social groupings and segments and simultaneously an element 
of nation-building which to a greater or lesser extent necessarily contained 
elements of social convergence and mixture even when economic motives 
were the real motor force of these processes of social mixture.

over subsequent years as the European project attempted to consoli-
date integration the notion of solidarity has become tricky to operationalise 
within policy processes and appears as more rhetoric rather than reality. 

the treaty of Maastricht signed on 7 February 1992, had the intention 
of promoting the integration of the Member Nations (further amended 
by the treaties of Amsterdam, 1997, Nice, 2001, and lisbon 2007), mak-
ing several references to solidarity in terms of relations between Member 
states as intending more than just national political commitment, such as 
article 11 title V of Maastricht, which equates solidarity with loyalty and 
a commonality of purpose: “the Member states shall support the union’s 
external and security policy actively and unreservedly in a spirit of loyalty 
and mutual solidarity”. 

the implementation of the solidarity Chapter of the Charter of Fun-
damental Rights of the Eu (2000/2009) sought to build a bridge between 

5 the schuman Declaration (9 May 1950).
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programmatic solidarity rights (social and economic rights) and enforceable 
civil and political rights. Chapter IV (articles 27-38) of the Charter of Fun-
damental rights of the European union is entitled “solidarity”. Articles 27 
to 34 bear directly on employment and industrial relations: workers’ right 
to information and consultation (article 27), right to collective bargaining 
and action (article 28), right of access to placement services (article 29), 
protection in the event of unjustified dismissal (article 30), Fair and just 
working conditions (article 31), prohibition of child labor and protection 
of young people at work (article 32), Family and professional life (article 
33), and social security and social assistance (article 34). the four remain-
ing articles in the solidarity Chapter are: health care (article 35), Access 
to services of general economic interest (article 36), Environmental protec-
tion (article 37) and Consumer protection (article 38). the challenge was 
to establish clearly justiciable solidarity rights (e.g. trade union freedom of 
association, information and consultation, collective bargaining and collec-
tive action), and, further, to develop and implement programmatic social 
and economic solidarity rights: e.g. health, education, etc. the treaty which 
would have established a Constitution for Europe (tCE) 2004, was even-
tually not ratified, but this was followed by the Eu Charter, which was 
enacted with the ratification of the treaty of lisbon on 1 December 2009 
and opened a new chapter in the effort towards legal enforcement of soli-
darity rights, both at transnational and national levels. 

In later consolidated versions of the treaty on European union and the 
treaty on the Functioning of the European union (2007 and 2012), soli-
darity appears to emerge as a universal value, as implied by the statements 
that “the union is founded on the indivisible, universal values of human 
dignity, freedom, equality and solidarity” and “desiring to deepen the soli-
darity between their peoples while respecting their history, their culture 
and their traditions”. Article 2 of the treaty on European union explicitly 
refers to the principle of solidarity, an affirmation crucial for the concept 
of a social Europe. 

there are no treaties on economic solidarity although there are obli-
gations in respect to limits on budget deficits and debt between Member 
states. Indeed, the no-bail-out clause of article 125 of the treaty on the 
Functioning of the European union seems to explicitly ban solidarity.

the Eu principle of solidarity is clearly stated as having implications 
for the various rights concerned with employment, industrial relations and 
social protection in the Eu Charter. they are solidarity rights in the social 
sense of the collective principle in the EC law on social protection.

the policy process of European integration has thus sought to thin out 
national boundaries by challenging the historical solidarity of nation states 
and presenting instead a notion of a shared European solidarity, based in 
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costs sharing and with limited success. the initial mélange of nation states 
has now been formalised by the acceptance of a two-tier reality, the Euro-
zone and the states of the schengen bloc and those which could not yet be 
included or which did not seek inclusion in either or both. recently these 
arrangements have been shaken and called into question by the waves of 
refugees entering or seeking to enter the Eu from syria (also including 
Iraqis and others) and from libya (both libyans and citizens of other 
African states). 

3. The New Migrant Crisis

At the current time there is a process of migration towards Europe’s 
external borders caused in various places by one or more of three things: 
by war and civil war, by desertification, and by the influence of electronic 
communications making the economies of western Europe seem to be both 
more attractive and more reachable.

In 2015, more than a million people crossed the Mediterranean sea 
attempting to reach the borders of the European union, many of them 
dying on the way. projections by the uNhCr, based on previous levels of 
demographic movements and continuing crises in countries of origin indi-
cate that up to 1 million more refugees and irregular migrants (persons who 
comes to the Eu without a proper visa or permit or who overstay after 
the expiry of their visa) – could attempt to use the Eastern Mediterranean 
and western balkans as routes into the European union in 2016. 6 these 
people movements flow from syria (also including Iraqis and others), from 
libya (both libyans and citizens of other African states), from the eco-
nomically moribund western balkans together with the added possibility 
of increased migration should war intensify or expand in eastern ukraine. 
Most are generally persons who can reasonably be said to be fleeing from 
drought, famine, political breakdown and war in their places of origin. 
Many of them, often defined as irregular migrants (but surely including 
those termed refugees), might also be said to be persons who might oth-
erwise wish to migrate for better life-chances to more developed econo-
mies in any case as primary countries of intended choice of destination in 
western and Northern Europe were Austria, germany and sweden. this 
ambiguity is made worse by the perceived fact that in many instances the 
climatic or political causes of their migration may not improve at all rapidly 
so that they will need to be accommodated for some time, possibly causing 

6 uNhCr regional report June 2016.
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them to be unwilling or unable to return even if circumstances eventually 
improve in their places of origin. this puts the Member states of Europe 
into the situation that dealing with this influx of persons will and already 
has caused strong disagreements between them about how to react to these 
events. In this context the apparently spontaneous unilateral acceptance 
of a very large number of these persons by the german Federal republic 
can be seen both as a humanitarian gesture but also as a form of solidar-
ity, namely not only in regard to the migrants themselves but also in regard 
to both the situation of those Eu states which are unable for structural or 
political reasons to accept equivalent or proportionate numbers of these 
refugees, and to the situation of greece and Italy, Malta and Cyprus which 
are currently accepting these refugees in the first instance. 

the migrant flows have placed severe pressure on the security of the 
union’s external borders. the Member states, in addition, are now faced, 
whilst experiencing very low birth rates internally, with the possibility of 
large numbers of migrants, initially arriving as refugees from war or fam-
ine, who are not so easily assimilated as previous migrants, simply because 
their socio-cultural background is not as well understood, even on the most 
superficial level, in the host nations. the Eu’s policy of spreading the load 
of such migrants, precisely intended as a form of “solidarity” means that in 
principle these migrants should be dispersed across all Member states but 
this has failed as relocation/resettlement schemes, for example, have been 
met with considerable reluctance on the part of some Member states to 
implement them. 7 Interestingly, the number of refugees in Europe is still 
small compared to some other countries. whilst germany has received more 
applications for asylum than any other European country, – six refugees 
per thousand inhabitants – this is however less than a third of turkey’s 21 
per thousand, and much less than lebanon’s 232 per thousand.

4. Asylum, irregular migration and borders

the Eu does not provide a definition of the terms “asylum” and “refu-
gee” referring instead to the geneva Convention of 28 July 1951 and the 
subsequent protocol of 31 January 1967. the clear intentions of Eu asylum 
policies have been to harmonize asylum procedures in the Member states by 
establishing common asylum arrangements, with a view to offering appro-
priate status to any third-country national requiring international protec-

7 As of 4 February 2016 only 279 people had been relocated from Italy and 202 from 
greece, with France and Finland being by far the major recipients (Eurostat EC).
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tion and ensuring compliance with the principle of “non-refoulement” first 
laid out in 1954 in the uN-Convention relating to the status of refugees. 
Eu migration policies are in general based on solidarity and burden shar-
ing including financial responsibilities 8 between Member states and are 
intended to establish a balanced approach in dealing with both internal 
and external regular and irregular immigration. 

the current legal basis for the European approach rests within arti-
cles 67(2) and 78 of the treaty on the Functioning of the European union 
(tFEu) and article 18 of the Eu Charter of Fundamental rights. the treaty 
of lisbon amended the tFEu to assert in general the need for a common 
system comprising both a uniform status and procedures to include: a uni-
form status of asylum, a uniform status of subsidiary protection, a common 
system of temporary protection, common procedures for the granting and 
withdrawing of uniform asylum or subsidiary protection status, criteria and 
mechanisms for determining which Member state is responsible for con-
sidering an application, standards concerning reception conditions, part-
nership and cooperation with third countries.

the lisbon treaty essentially aimed at formalising institutional arrange-
ments for co-decision and qualified majority voting on legal migration with 
ordinary legislative procedure applying to policies both on illegal and legal 
immigration.

the European refugee Fund (ErF), in which all Eu countries except 
for Denmark participate, co-finances actions, such as: improvements of 
reception accommodation infrastructures or services: structures and train-
ing to ensure access to asylum procedures: legal and social assistance for 
asylum seekers, refugees: measures to support the empowerment of and 
acquisition of skills by refugees, including language training: resettlement 
or relocation (i.e. intra-Eu transfer) operations, etc. the ErF (Eur 630 
million over the period 2008-13) supports Eu countries’ efforts in receiving 
refugees and displaced persons and in guaranteeing access to consistent, 
fair and effective asylum procedures. the Fund also supports resettlement 
programmes and actions related to the integration of persons whose stay is 
of a lasting and stable nature. Moreover, it provides for emergency measures 
to address sudden arrivals of large numbers of persons who may be in need 
of international protection, which place significant and urgent demands on 
Eu countries’ reception facilities or asylum systems.

 Additionally there have been a series of programmes flowing from 
the European Council aimed at formulating and implementing such a com-
mon European asylum policy. the European pact on Migration and Asylum 
(16 october 2008), for example, asserted the right of any persecuted third 

8 strengthening of financial solidarity through the European refugee Fund 2008-2013.
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country national to aid and protection on the territory of the European 
union and the continuing need for proposals aimed at developing a single 
asylum procedure comprising common guarantees through an agreed uni-
form status for refugees and the beneficiaries of subsidiary protection.

the stockholm programme (“An open and secure Europe serving and 
protecting citizens”), adopted by the European Council on 10 Decem-
ber 2009 for the period 2010-2014, again asserted the need to promote 
effective solidarity with those Member states facing particular pressures 
from illegal migration. the role of a European Asylum support office 9 
(EAso) to improve information exchange and ameliorate deficiencies in 
individual Member state asylum systems was seen as essential. similarly 
the global Approach to Migration and Mobility adopted by the Commis-
sion in 2011 formulated a putative general policy framework for the Eu’s 
relations with third countries in the areas of: legal immigration and mobil-
ity, illegal immigration and trafficking in human beings, international pro-
tection and asylum policy, and maximizing the impact of migration and 
mobility on development. the global Approach focused on regional and 
bilateral dialogue between countries of origin, transit and destination and 
the possibility of concluding “mobility partnerships” with third countries. 
these would include readmission agreements and measures ranging from 
development aid to temporary entry visa facilitation, measures on circular 
migration, and remedies against illegal migration.

however the recent and persistent refugee flows has revealed severe 
deficiencies in Eu asylum policy. In particular the so-called Dublin sys-
tem 10 had not worked effectively to cope with the increasing numbers 
presenting asylum applications. the European Commission presented a 
new European Agenda on Migration 11 (May 2015) seeking immediate mea-
sures to cope with the crisis in the Mediterranean and for measures to be 
taken over subsequent years to manage all aspects of migration better. In 
addition, a new blueprint for action was outlined aimed at strengthening a 
common asylum policy so that all actors – Member states, Eu institutions, 
International organisations, civil society, local authorities and third coun-

9 regulation (Eu) No 439/2010 of the European parliament and of the Council of 
19 May 2010 establishing a European Asylum support office (oJ l 132, 29.5.2010, 11).

10 regulation (Eu) No 604/2013 of 26 June 2013 establishing the criteria and mecha-
nisms for determining the Member state responsible for examining an application for 
international protection lodged in one of the Member states by a third- country national 
or a stateless person (oJ l 180, 29.6.2013, 31).

11 Communication from the Commission to the European parliament, the Council, 
the European Economic and social Committee and the Committee of the regions, CoM 
(2015) 240 final (13.5.2015).
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tries could work together to effect a common European migration policy. 
A whole raft of measures were proposed including establishing provisional 
measures in the area of international protection for the benefit of Italy and 
greece; 12 resettling through multilateral and national schemes 20,000 per-
sons in clear need of international protection; 13 establishing criteria and 
mechanisms for determining the Member state responsible for examining 
an application for international protection lodged in one of the Member 
states by a third country national or stateless person. 14

In the medium and long term the Commission proposed guidelines in 
four directions: reducing incentives for irregular migration; border man-
agement – saving lives and securing external borders; developing a solid 
common asylum policy based on the implementation of Europe’s Com-
mon European Asylum system and also revising or further amending the 
Dublin system of intra-Eu transfers of asylum seeker in 2016. 15 the Com-
mission in response to serious misgivings from the European parliament 
and Member states about the effectiveness of any common asylum policy 
and particularly about financial burden-sharing located these proposals in 
the principle of solidarity as laid down in article 80 tFEu that states Eu 
policies on asylum, immigration and border controls must be “governed 
by the principle of solidarity and fair sharing of responsibility, including 
its financial implications, between the Member states”.

Alongside attempts over these recent years the Eu has also been nego-
tiating and concluding readmission agreements 16 with countries of origin 
and transit for purposes of returning irregular migrants and cooperating 
in the fight against trafficking in human beings. these agreements include 
reciprocal cooperation commitments between the Eu and its third-country 
partners including hong kong, Macao, sri lanka, Albania, russia, ukraine, 
bosnia and herzegovina, the Former yugoslav republic of Macedonia, 
Montenegro, pakistan, serbia, Moldova, georgia, Armenia, Azerbaijan 

12 Council Decision (Eu) 2015/1601 of 22 september 2015.
13 Conclusions of 20 July 2015 of the representatives of the governments of the Member 

states meeting within the European Council.
14 CoM (2015) 0450.
15 Dublin regulation had already been amended Eu No 604/2013 and regulation Eu 

No 603/2013.
16 A readmission agreement facilitates the return of third-country nationals. Contracting 

parties will readmit to their territory without any formality persons with the nationality 
of that country who is residing without authorisation in the other country or who have 
crossed its frontier illegally. Directive 2008/115/EC, of 16 December 2008, on common 
standards and procedures in Member states for returning illegally staying third-country 
nationals, oJ l 348 98, 24.12.2008, 98-107. 
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and Cape Verde. A “detain and deport” strategy has been adopted in this 
context with many irregular migrants detained in various facilities and then 
deported before being able to file asylum applications 17.

Initial steps towards a common external border management policy 
began in 1985 when five of the then ten Member states of the European 
Economic Community signed the schengen Agreement. the schengen area 
allows for free movement of persons and the signatory states to the agree-
ment abolished all internal borders resulting in a single external border. 
Common rules and procedures are applied with regard to visas for short 
stays, asylum requests and border controls. Now the schengen acquis (the 
subsequent collective agreements and rules determining this area) current-
ly comprises 26 Member states. this single area without internal border 
checks requires a common policy on external border management with 
established common standards with regard to controls at its external bor-
ders and an integrated system for management of those borders. policy 
intentions thus have been set on border security moving from nationally 
focused systems towards greater Eu operational cooperation at the exter-
nal borders. however day-to-day responsibility for external border control 
and surveillance continues to lie largely with the Member states, although 
national border security systems have and are being increasingly comple-
mented by a set of Europe-wide tools to manage potential risks presented 
by continuing high flows of refugees and increasing security concerns at 
the external borders. these include the border agency Frontex, the Visa 
Information system and the schengen Information system and Eurodac, 
the European fingerprint database for identifying asylum-seekers and ensur-
ing the proper implementation of the Dublin regulations. the Eu has 
attempted to offset some costs for Member states at the external borders 
bearing disproportionate people flow pressures by introducing financial 
burden sharing mechanisms in the form of the Internal security Fund for 
the together with the Asylum, Migration and Integration Fund (AMIF) for 
the period 2014-2020, with a total of Eur 3.1 billion for the seven years. 
prior to this almost Eur 4 billion was allocated for the management of the 
union’s external borders and for the implementation of common asylum 
and immigration policies through the general programme “solidarity and 
Management of Migration Flows” (solID). this general programme con-

17 r. Andrijasevic, “From exception to excess: detention and deportation across the 
Mediterranean space”, in The Deportation Regime: Sovereignity, Space and the Freedom of 
Movement, Nicolas de geneva and Nathalie peutz eds., (Durham: Duke university press,  
2010), 147-156, cited in Elin palm, “rights that trump: surveillance-based migration gov-
ernance and a substantial right to mobility”, Journal of Information, Communication and 
Ethics in Society, vol. 11 (2013), 196-209.
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sisted of four instruments: External Borders Fund (EbF), European Return 
Fund (rF), European Refugee Fund (ErF) and European Fund for the Inte-
gration of third-country nationals (EIF).

other initiatives aimed at amelioration of people flows include Joint 
operation triton – launched in late 2014 and substantially scaled up in 
2015 – patrolling the sea border, primarily between libya and Italy, with 
staff and equipment from a number of Member states to provide front-
line operational support to Italy. In greece, the existing Joint operation 
poseidon was significantly scaled up in December 2015 to become a rapid 
intervention operation, with more staff and technical equipment deployed 
to deal with the external border management challenges. Eu regional 
task Forces have been set up, in Catania for the “hotspots” in Italy, and 
in piraeus for those in greece. 

the ongoing influx of refugees and irregular migrants is leading to mea-
sures that might be termed as attempts at the Europeanization of border 
management. the stockholm programme had already called for a European 
system of border guards. the Commission in 2015 proposed the creation 
of a European border and Coast guard with the proposed “right to inter-
vene” where a Member state is unable to cope with migratory pressures 
and is thus jeopardizing the schengen Area. however this proposal with 
interoperability needed between law enforcement and immigration authori-
ties and mass processing of personal data has raised concerns as to the cost 
of any implementation and issues of privacy. 

5. Concluding remarks

the Eu has competence to lay down the conditions of entry and resi-
dence for third-country nationals entering and residing legally in one Mem-
ber state for purposes of family reunification but Member states retain the 
right to determine admission rates for people coming from third countries 
to seek work. the Eu may provide incentives and support for measures 
taken by Member states to promote the integration of legally resident third-
country nationals; but under the terms of the various treaties there is no 
provision made for European harmonization of national laws and regula-
tions. Importantly in the context of this discussion, the European union is 
required to prevent and reduce irregular migration, in particular by means 
of an effective return policy, with due respect for fundamental rights. 

however, in the most general sense these on-going flows of people from 
non Eu Member states seeking safety and security within the European 
Community including those termed “irregular” migrants, has turned into 
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a critical test for the European polity and its collective ability to deter-
mine and apply rational and humane policies for asylum policy and exter-
nal border control. they have illuminated a collective inability to manage 
both irregular migration and localized border and asylum pressures. this 
together with the consequences of the aftermath of the financial crisis and 
continuing pressures within the Eurozone has clearly illuminated the need 
in the normative sense to understand what notions of solidarity governing 
migration and border control actually mean, how they are intended to be 
implemented and operated in and between Member states. Many of these 
reject a common European effort, a stance that threatens to accelerate the 
erosion of solidarity within the Eu and reinforce the current trend toward 
disintegration.

on the face of it the creation of Eu organisations, methods and resources 
to deal with precisely these kinds of circumstances were envisaged as work 
in progress in the EC document The Global Approach to Migration and 
Mobility published in brussels in November of 2011. this document also 
outlined plans for creating and maintaining connections and collaborations 
between Eu and corresponding partner-nation organisations in the states 
of North Africa and Asia Minor. these Eu and partner organisations may 
indeed be playing a role at the present time, but until very recently their 
activities have been unable to prevent the illicit transportation of many hun-
dreds of thousands of migrants to the shores of greece and Italy, in most 
cases departing from turkey and libya, but carrying migrants originating 
in syria and Iraq in the first case and from libya, but also initially from 
several neighboring countries in the sahara region, and now increasingly 
also from Nigeria and west Africa in the second case. As we know, there 
have been thousands of deaths because of this, some caused by weather, but 
most being caused by the use of antiquated vessels massively overloaded 
and in many cases by the desertion of all competent persons, who have 
allowed, and, whether in a manner of speaking or literally, forced the pas-
sengers to continue their voyages alone and often without relevant techni-
cal knowledge or adequate life-preserving equipment.

this means that the international collaborations foreseen in agreements 
between European on the one hand and African and Asian governments on 
the other have largely been made obsolete by the pressing need to involve 
the navies of the Eu nations, aided by other voluntary organisations, to 
rescue these would-be migrants from death at sea. once arrived, these 
persons are as far as possible being identified and prepared for life in one 
or another part of the Eu or turkey, since although many of them might 
under other circumstances be regarded as economic migrants, the widely 
known facts about the degree of civil war and governmental breakdown in 
the areas from which they come has made their return in the short to medi-
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um term impossible. Further in a large proportion of cases identification of 
the individual migrants is extremely difficult due to lack of documentation 
either deliberately jettisoned or which has been lost in the chaotic process 
of embarking, jettisoning of luggage in storms or under threat of sinking, 
and the subsequent actual abandonment of these vessels. 

Another factor making this problem more difficult to solve in the sense 
of repatriation of any of the persons involved is that many of the citizens 
of Europe consider that these migrants have been the victims of instability 
in their home countries caused by western interventions in Iraq and libya 
over previous years and decades. Any serious project of repatriation involv-
ing European intervention would only be acceptable in combination with 
a new type of Marshall plan to pacify, rebuild, and revitalize the nations 
mentioned. this does not seem very likely to be either feasible or accept-
able to the current populations of these nations 

this in turn means that solidarity in the widest policy sense should 
inevitably come to be seen as expressed in the necessary work of accom-
modating these new immigrants with a significant aspect of the reuniting 
of family members separated in their voyages from Africa or Asia, then 
education and training both in the general sense and also in the sense of 
assimilation to their new environment. these processes must be begun 
in greece, Italy, and germany, and then be taken further as the migrants 
come to be dispersed further within the Eu territories. solidarity in the 
early days of the European project can be said to have operated where 
communities (and the persons within them) were committed to abide by 
the outcome of some process of collective decision making or to promote 
the well-being of other members of other communities sometimes at sig-
nificant costs to themselves. In the process those early “migrants” into a 
reconsolidated democratic post war Europe were assimilated and became 
productive members of society. why could the same not take place with 
the new incomers, as it is probable that these people will remain in Europe 
indefinitely, become assimilated and become immigrants in the full sense. 
It seems in view of the dissonance, disagreement and obstruction that have 
been ignited by the migrant crisis that there must be a return to a politics 
of active participation at all levels of debate, using the union as one level 
of working out and developing genuinely innovative ideas which have a real 
relevance at a trans-national level. this can also impact on aspects of the 
question of democracy and the solidarity that underpins its functioning: 
democracy is on one level between equals, but it is also a creator of equal-
ity because the voters commit to carrying out whatever is agreed because 
they want the democratic state to survive and because the alternative is 
eventually exclusion and loss of participatory rights.
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part IV

strENgthENINg thE rolE  
oF thE EuropEAN uNIoN EXtErNAl ACtIoN
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ClauDia morviDuCCi

Eu VAluEs IN Its ForEIgN AFFAIrs  
AND sECurIty polICy

1. The European Union as an exporter of its own values. From the 
EPC to the Treaty of Lisbon

one of the major innovations introduced by the lisbon treaty – literally 
transposed by the European Constitution, article I-2 – consists in having 
granted, as a basis of the union, a set of values shared by all Member states 
where also pluralism, non-discrimination, tolerance, justice, solidarity and 
equality between women and men are granted. 

these latter aspects, which combine sociological and legal elements, 
complement and clarify the shared values since at the same time they rep-
resent the effects and the practical demonstration of their working within 
human society, as well as being risen to principles, when recalled in the 
tEu as for instance the solidarity principle. 1 the values set out in article 
2 tEu tend to “frame” the European union’s action, and their promotion 
constitutes – along with peace, and the well-being of its peoples – the first 
of its goals [article 3(1)]. 

such a promotion is not limited to the union’s internal dimension but 
it also operates in its external action, as expressly provided by article 3(5) 
and article 21 tEu, which outline the guidelines and objectives. the values 
must constitute the criteria of the Eu’s action in international relations, as 
well as a “product” to promote and export worldwide. this view is not 
new since it can be dated back to a previous origin.

the first expression of the willingness of the Member states of the Euro-
pean Communities to extend, also at international level, the pursuit of shared 
values at the basis of their progressive integration, originally took place in 

1 solidarity among Member states is mentioned not only in article 2, but also in article 
3(3) of the tEu and in articles 67(2), 80, 122, 194 and 222(1) of the tFEu; solidarity in 
the pursue of the external action in articles 3(5), article 21(1), article 24(2) and article 24 
(3) of the tEu. 
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1973 in Copenhagen, with the adoption of the Declaration on European 
Identity. 2 In this Declaration the states of the European Communities (they 
were 9 at that time) shared the same vision of society based on “the principles 
of representative democracy, of the rule of law, of social justice – which is 
the ultimate goal of economic progress – and of respect for human rights”. 3 

hence, Member states declared themselves aware of the balance and sta-
bility role their union implied – on the basis of such values – at worldwide 
level and they expressed the will to play an active role in international rela-
tions: “in pursuit of these objectives the Nine should progressively define 
common positions in the sphere of foreign policy”. 4 

by defining the European political Cooperation (hereafter EpC) guide-
lines, they not only placed emphasis on the need to respect the principles 
of the united Nations and then of the Charter of paris, 5 but they also 
envisaged a sort of external perception of shared values which define the 
European identity. 6 to a certain extent, the EpC assumption consists in 
the willingness to uphold and promote the European identity with regard 
to different international actors, and by so doing it creates an interaction 
between internal and external action able to help states “to tackle with con-
fidence and realism further stages in the construction of a united Europe 
thus making easier the proposed transformation of the whole complex of 
their relations into a European union”. 7 

this approach, possibly qualified as “valuable” 8, set the following EpC 

2 Declaration on European Identity (Copenhagen, December 14,1973), in www.cvce.eu. 
3 “All of these are fundamental elements of the European Identity”: see Declaration above 

mentioned, point 1. 
4 Ibid., point 9.
5 see the Charter of Paris for a New Europe, adopted by second CsCE summit of 

heads of state or government in paris, 19-21 November 1990, in www.osce.org/resources. 
6 Most specifically, “the Nine intend to play an active role in world affairs and thus to 

contribute […] to ensuring that international relations have a more just basis; that the inde-
pendence and equality of states are better preserved; that prosperity is more equitably shared; 
and that the security of each country is more effectively guaranteed” (point 9 of the Declara-
tion). with regard to the relevance assumed, for the Eu, by the respect of human rights and, 
more generally, by the values embodied in the present article 2 tEu for the external action, 
see for all Armin Von bogdandy, “the European union as a human rights organization? 
human rights and the Core of the European union”, in Common Market Law Review 37 
(2000), 1307-1338; and, more recently, Elena sciso, roberto baratta, Claudia Morviducci eds., 
et al., I valori dell’Unione europea e l’azione esterna (torino: giappichelli, 2016).

7 see point 22 of the Declaration on European Identity.
8 the London Report and the Stuttgart Declaration on the European Union (1983), have 

to be added to the Copenhagen Declaration, all of them mentioned in article 1(2), of the 
single European Act (1986). 
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guidelines 9 at least with regard to the adoption of relevant common posi-
tions. It is enough in this context to mention, for instance, the Venice 
Declaration on the Middle East of 13 June 1980, which laid down a set 
of principles on a possible resolution of the Arab-Israeli conflict, 10 or the 
Declaration on human rights of the Foreign Ministers of the European 
Community (meeting in the framework of European political Coopera-
tion of 21 July 1986), which should have represented the main reference 
for the following relations with third countries. later on, by establishing 
the Common Foreign and security policy (CFsp), the Maastricht treaty 
expressly stated at article J.1 its objectives, 11 thereafter recalled in the fol-
lowing treaties and in article 21 of the tEu.

Among these objectives there was also “to develop and consolidate democ-
racy and the rule of law, and respect for human rights and fundamental free-
doms” (article J(1), fifth indent).

It is therefore within the CFsp framework and long before the present 
and broader external action provisions – which “inherited” and made its own 
the values and objectives of the CFsp – that the union decided to play a so-
called “pedagogical” role, exporting its own internal principles regarded as 
suitable to become universal law. the protection of democracy, human rights, 
peace and security policy, values which first allowed the rapprochement and 
then the integration between the European countries, 12 should not only set 
out the choices of the Common Foreign and security policy, but had to be 
(and shall be) “exported” towards other countries. by doing so, the union 
would have become not only a “normative power” within the context of 

9 Christopher hill, “National Interests – the Insuperable obstacles?”, in National 
Foreign Policies and European Political Cooperation, Christopher hill ed., (london: george 
Allen & unwin, 1983), 185-202, 200, the ECp has defined specific foreign policy principles, 
which have often informed its actions and identity. these principles include also “[…] 
emphasizing diplomatic rather than coercive instruments, the centrality of mediation in 
conflict resolution, the importance of long-term economic solutions to political problems, 
and the need for indigenous peoples to determine their own fate – all of these in contra-
distinction to the norms of superpower politics”.  

10 the declaration states principles which still remain sound, namely the right of all 
countries of the area, included Israel, to exist in the framework of secured borders and 
the right of self-determination of palestinian people.

11 “[…] recent statements in the Maastricht, Amsterdam, and Nice treaty have 
attempted to clarify the Eu’s basic purpose in world politics, and have expanded the range 
of policy tools to serve that purpose. If a foreign policy identity can be manifested […], 
then Europe does exhibit such an identity […] by which Eu states reconstitute themselves 
in line with common values and create a new collective identity”: see Michael E. smith, 
“Institutionalization, policy Adaptation and European Foreign policy Cooperation”, in 
European Journal of International Relations 10 (2004), 124.

12 see the comments embodied in the Copenhagen declaration.
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international relations, 13 but also a kind of “missionary power”. 14 According 
to Mr solana (the first high representative of the union for Foreign Affairs 
and security policy) the union is responsible to work for the “global com-
mon good”, 15 which at the same time reflects its own founding principles.

this “idealistic” 16 approach favours the achievement of shared positions 
between Member states that request third countries to inspire their own 
legislation to the principles of democracy and protection of human rights 17 
and in the pursuit of the united Nations’ principles and in international 
cooperation as a solution for crisis. however, this approach also adversely 
affected the effectiveness and incisiveness of the European Common Foreign 
policy, with regard to which Mr. solana reminded “the Eu’s foreign policy 
was criticized for being all talk and no action”. Furthermore, the reference 
to the principles of multilateralism, solidarity, prevention and peaceful reso-
lution of conflicts could actually hide the inability to take decisions and the 

13 see Marika lerch and guido schwellnus, “Normative by nature? the role of coher-
ence in justifying the Eu’s external human rights policy”, in Journal of European Public Policy 
13 (2006), 304-321, and Michelle pace, “the Construction of Eu Normative power”, in 
Journal of Common Market Studies 45 (2007), 1041-1064; Federica Mogherini, eu high 
representative for CFsp, has recently refused to accept the idea that Europe is an exclu-
sively “civilian power” (see Shared Vision Common Action: A Stronger Europe, A Global 
Strategy for the European Union’s Foreign And Security Policy, presented on 28 June 2016, 
in https://eeas.europa.eu, 9 f.). 

14 with regard to a “missionary principle” inspiring the Eu action, see Morten p. 
broberg, “Don’t Mess with the Missionary Man!: on the principle of Coherence, the Mis-
sionary principle and the European union’s Development policy”, in paul James Cardwell 
ed., EU External Relations Law and Policy in the Post-Lisbon Era? (the hague, springer, 
2011), 181-196; Aravind ganesh, “understanding the Eu Missionary principle”, SSRN, 
(2014): this document is available at ssrN: http://ssrn.com/abstract=2498539 or http://
dx.doi.org/10.2139/ssrn.2498539. 

15 see Javier solana, Eu high representative for the Common Foreign and security 
policy, speech on “shaping an Effective Eu Foreign policy”, konrad Adenauer Founda-
tion, 24 January, 2005: www.consilium.europa.eu/uedocs. see also Shared Vision: “the Eu 
is committed to a global order based on international law, which ensures human rights, 
sustainable development and lasting access to the global commons. this commitment 
translates into an aspiration to transform rather than to simply preserve the existing system. 
the Eu will strive for a strong uN as the bedrock of the multilateral rules-based order, 
and develop globally coordinated responses with international and regional organisations, 
states and non-state actors” (13).

16 Derrick wyatt and Alan Dashwood, European Union Law, (6th edn. london: blooms-
bury, 2011), 903, the principles embodied in art 21 tEu appear to be “merely hortatory 
and redolent of motherhood and apple pie”. 

17 Member states however not always respect the values that European union has 
required to be respected by third countries: see Mauro gatti, “la tutela dei diritti umani 
tra azione esterna dell’unione europea e politiche interne degli stati membri: medici, 
curate vos ipsos”, Associazione Italiana del Costituzionalisti (2014): www.osservatorioaic.it.
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will to avoid responsibilities in terms of resources and human costs, consid-
ered unacceptable by national public opinions. 18

the treaty of lisbon confirms and makes mandatory, as provided in 
articles 3(5) and 21 tEu, this approach, 19 extending it from the CFsp to 
the external relations. one of the most remarkable outcomes of the treaty 
of lisbon was, at least theoretically, to identify values and objectives of the 
entire external action. by doing so, it ends the potential duplicity of objec-
tives and principles between the external action (consisting in common poli-
cies as Common Commercial policy, Development Cooperation, Economic, 
Financial and technical Cooperation with third Countries and humanitar-
ian Aid) and the CFsp, which raised many issues in practice and has been 
criticized by scholars. the Eu external action shall therefore take place pro-
moting the principles that have inspired its own creation, development and 
enlargement in all its relations and partnerships with third parties (states 
and organizations) [article 21 (1) tEu].

Moreover, article 21(2) of the tEu sets the aims to pursue 20 with its exter-
nal action. 21 these aims partly recall the founding values of the CFsp [see 

18 the Eu limited its action only to humanitarian and economic interventions, espe-
cially with regard to crises with significant international security implications. this “cau-
tious” approach lead the American ambassador at NAto Vershbow, on 18 May 2001, to 
blame the European union to do “the light and easy work” (see Alexander Vershbow, 
“NATO, ESDI and prospects for European security: working together for a securer world, 
in European policy Center, Challenge Europe”, On line Journal, (2001). see also preben 
bonnen, Towards a Common European Security and Defence Policy (CoMpAs group on 
security and Defence studies, Munster, hamburg, london, ltD Verlag, 2003, 31).

19 see the preamble, where is stated that the implementation of the CFsp, able in 
the long-term to lead to a common defence, may strength the European identity and its 
independence “with the aim to promote peace, security and the development in Europe 
and in the world”. 

20 Article 21(2) incorporates and integrates the purposes indicated in article 3(5) of 
the tEu.

21 the case-law embraced a broad notion of the objectives of articles 3(5) e 21(2)(b)  
tEu. Indeed, it recognised as legitimately adopted, based on article 29 tEu, a common 
position (decision 2011/172/CFsp of the Council, of 21 March 2011), concerning restrict-
ing measures towards certain categories of people, entities and bodies as suspected of 
disappearance of public goods in Egypt. the general Court at paragraph 44 of the judg-
ment of 27 February 2014 Ahmed Abdelaziz Ezz and Others vs Council of the European 
Union, judgment t-56/11, EClI:Eu:t:2014:93, has declared that decision 2011/172 seeks 
“to support the peaceful and orderly transition to a civilian and democratic government 
in Egypt based on the rule of law, with full respect for human rights and fundamental 
freedoms” and “to support ‘efforts to create an economy which enhances social cohesion 
and promotes growth. In so doing, that decision forms part of a policy of supporting the 
new Egyptian authorities, intended to promote both the economic and political stability 
of Egypt and, in particular, to assist the authorities of that country in their fight against 
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article 2(2)(a)(b)(c)], partly relate to different areas of external action which 
basically correspond to its policies (security, commercial, sustainable devel-
opment etc.) and partly regard European union competence areas which are 
not formally part of the external action. the provision of these last objectives 
has the aim of contributing to the development of international measures able 
to ease for instance the pursuant of the quality of the environment and of 
sustainable development in the union (we will return briefly on the interrela-
tion between internal and external action purposes with regard to the need to 
grant coherence in the Eu activities.  the selected principles and objectives 
shall be respected and pursued in the development and implementation of 
the different areas of the union’s external action, as embodied in article 21(3) 
tEu, and the union shall ensure consistency between the different areas of 
its external action and between these and its other policies.

2. The external action’s values and objectives in the Lisbon Treaty. 
The problem of hierarchy and coordination between the values in 
the Court of Justice of the European Union

the new system provided by article 21 tEu highlights the need for a 
brief reflection on two aspects concerning the whole external action, but, 
at the same time, having a significant role for the CFsp. the former regards 
the very identification of the CFsp values, while the second concerns the 
possible configuration of a hierarchy among them in case of possible antino-
mies in the practical adoption of the decisions. 

the latter profile is particularly interesting from a political point of view, 
since the Council and the states are left with a high rate of discretion in 
pursuing the foreign and security policy. some legal problems however may 
arise (and have actually arose), with regard to individual restrictive mea-
sures which, adopted to implement the sanctions decided by the united 
Nations – and then to implement international obligations – are deemed 
to conflict with other values and principles of the European union, such 
as the protection of human rights. 

the misappropriation of state funds. It is therefore fully based on the CFsp and satisfies 
the objectives referred to in article 21(2) (b) and (d) tEu”. In turn, in the judgment of 
5 March 2015, case C-220/14 p, EClI:Eu:C:2015:147, the Appeals Court reiterated the 
same conclusion: “in view of the broad scope of the aims and objectives of the CFsp, as 
expressed in articles 3(5) tEu and 21 tEu, and specific provisions relating to the CFsp, 
in particular articles 23 tEu and 24 tEu” (paragraph 46). with regard to the notion of 
CFsp, also see infra par. 3.
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First of all, the determination of the values that constitute a solid base 
for the external action arises from the flawed matching of the provisions 
of articles 2, 3 and 21(1) (2) of the tEu. Indeed, the former two articles 
assert the values of the union and the objectives it pursues, especially, with 
regard to international relations, article 3(5). Article 21 which, in turn, pro-
vides the principles (please note the use of the term principles rather than 
values) and objectives of the external action, doesn’t seem clear and consis-
tent with the above-mentioned provisions. Although in the first paragraph 
it states: “the union’s action on the international scene shall be guided 
by the principles which have inspired its own creation, development and 
enlargement, and which it seeks to advance in the wider world”, in the 
following list 22 – which almost utterly depicts article 2 tEu – there is no 
reference to the human rights of minorities. Instead, among the principles, 
we may find solidarity – provided by article 2 as a characteristic and not 
a principle – together with the respect for international law and the prin-
ciples of the united Nations [mentioned among the objectives rather than 
in the values of the union in article 3(5)]. 

hence, a first issue relates to the “waiver” to explicitly promote, in the 
external action field, a value provided in article 2 tEu. the protection of 
people belonging to minorities may definitely be achieved within the more 
general scope of the human rights. 23 however, the recognition of minorities 
rights as a value of the union (and consequently as a necessary criterion to 
apply for membership of the union) 24 while they are not mentioned among 
its external action principles, most presumably for political reasons, is at 
least questionable. In fact by doing so, it overshadows a possible difference 
between internal (or general) and external values. Not everything that rep-
resents a value for the union must be promoted and “exported” worldwide. 

the difference between articles 2, 3 and 21 tEu is also supported by 
the not totally overlapping of criteria adopted to qualify the respect and 
observance of the principles of the united Nations and of international 

22 that is: “democracy, the rule of law, the universality and indivisibility of human rights 
and fundamental freedoms, respect for human dignity, the principles of equality and soli-
darity, and respect for the principles of the united Nations Charter and international law”.

23 see for instance, the considerations on the protection of minorities in Council of 
the European union, EU Annual Report on Human Rights and Democracy in the World in 
2013, brussels, 23 June 2014, doc. 11107/14, 94 ff. 

24 Article 49 tEu refers to the respect and promotion of values, embodied in article 2, 
as prerequisite for the accession to Eu. these shared values, as the protection of minori-
ties, had been included in the so-called “Copenhagen political criteria” promoted by the 
union in the contest of the Eastward 2004 enlargement (see giselle bosse, “Values in the 
Eu’s Neighbourhood policy: political rhetoric or reflection of a Coherent policy”, in 
European Political Economy Review 7 (2007), 38-62, 39).
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law, which are, as seen before, a “specific objective” of the union [article 
3(5)] 25 and consequently are not formally a “value” of the union, but which 
specifically become a value in force of article 21(1) of the tEu. 26

this different qualification seems intentional, since the respect for the 
principles of the Charter of the united Nations and international law is also 
embodied in article 21(5)(b) and (c) among the aims of the external action: 
if it had been simply enough to resume the common disposition scheme for 
the external action, which distinguishes between values and goals (articles 
2 and 3 tEu), it would have been sufficient to include compliance with 
the principles of international law and the united Nations in paragraph 2. 

Moreover, in letter (b), the principles of international law are mentioned 
together with democracy, the rule of law and human rights, having for sure 
a values status, as if they were inherently linked and put on the same level.

so it seems that, given the external action object, and therefore the need 
to define the Eu’s role in the framework of international relations – it has 
been considered fundamental to emphasize its specificity also with respect 
to certain values. In so doing, it has reaffirmed that close interrelationship 
(and almost subordination), with the united Nations, which was at the 
basis of the original CFsp. 

thus, a partial discrepancy arises between the values of the union in 
general and those used to set up the external action, which may, as antici-
pated, also take legal significance for the configurability of a hierarchy 
between these values.

It appears beyond any doubt that the aims have to be pursued “giving 
way” and priority to a protection of principles framework. therefore, in 
the event of conflict between values and aims, it would be unlawful to per-
form an act in the context of external action focused on one of the objec-
tives embodied in article 3(5) and article 21(2) if it clashed with one of the 
union’s fundamental values, which have to be considered – as explained 
by the Court in Kadi I judgment of 2008 – as mandatory. 27

25 “5. In its relations with the wider world, the union shall uphold and promote its 
values and interests and contribute to the protection of its citizens. It shall contribute […] 
to the strict observance and the development of international law, including respect for the 
principles of the united Nations Charter”. 

26 see article 21: “1. the union’s action on the international scene shall be guided by 
the principles which have inspired its own creation, development and enlargement, and 
which it seeks to advance in the wider world: democracy, the rule of law, the universality 
and indivisibility of human rights and fundamental freedoms, respect for human dignity, the 
principles of equality and solidarity, and respect for the principles of the united Nations 
Charter and international law”.

27 see judgment of september 3, 2008, cases C-402/05 p and C-415/05 p, Kadi e Al 
Barakaat International Foundation vs Council and Commission, EClI:Eu:C:2013:518, para-
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the shift of respect for international law and the uN Charter within 
the “principles”, provided by article 21(1), and its absorption to the values 
indicated in article 2 of the tEu, might create more problems of interpre-
tation than the previous legislative situation (taken into consideration for 
the solution of the previous mentioned judgment). In fact in the previous 
legislative situation the reference to the principles of the united Nations 
was incorporated in article 11(1) of the tEu among the objectives of the 
CFsp; whereas the respect of the international treaties concluded by states 
before they joined the EEC and the Eu – and consequently the respect of 
the uN Charter – was granted by article 307 of the tEEC. 28

It seems to be relevant that for counter-terrorism purposes the com-
pliance with the Charter of the united Nations and international law was 
inserted among the “principles” of the external action and, as a result of 
“transaction effects” of the provisions of article 21(1), 29 of the entire Eu 
action. hence, article 2 of the tEu only mentions the values character-
izing the union internal action, while article 3(5) includes the pursue of 
peace and security among its objectives; 30 it is article 21(1) itself which, 
with the cross-reference to the Charter of the united Nations, and to Eu 
principles, allows to put on the same level security needs and the protec-
tion of human rights. 

this interpretation is not generally explicit, and case law, which only 
partially mentions it, seems apparently not to have reasoned on the whole 
system of implications provided by article 21. 31 

graph 326: “[…] the Community judicature must, in accordance with the powers conferred 
on it by the EC treaty, ensure the review, in principle the full review, of the lawfulness of 
all Community acts in the light of the fundamental rights forming an integral part of the 
general principles of Community law, including review of Community measures which, 
like the contested regulation, are designed to give effect to the resolutions adopted by the 
security Council under Chapter VII of the Charter of the united Nations”.

28 For the Court, however, article 307 of the EC “may in no circumstances permit any 
challenge to the principles that form part of the very foundations of the Community legal 
order, one of which is the protection of fundamental rights, including the review by the 
Community judicature of the lawfulness of Community measures as regards their consistency 
with those fundamental rights” (see paragraph 304 of Kadi judgment of 3 september 2008).

29 According to this article, the external action is based on the principles which lead to 
the creation, development and enlargement of the Eu and that characterizes it as a whole. 

30 Moreover, article 21(2) refers to “safeguard its values, fundamental interests, security, 
independence and integrity” as a prime objective.

31 this situation is obviously largely due to the lack of jurisdiction of the Court on the 
CFsp, ex article 24(1) tEu, “with the exception of its jurisdiction to monitor compliance 
with article 40 of this treaty and to review the legality of certain decisions as provided for 
by the second paragraph of article 275 of the treaty on the Functioning of the European 
union”, but also to the willingness of the judges, with regard to CFsp related subjects (on 
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the CJuE in Kadi II 32, for instance, didn’t expressly take into consid-
eration the suggestions made by the Advocate general who acknowledged 
a more relevant significance to the innovations introduced by the treaty 
of lisbon; 33 most specifically, he suggested that due respect by the union 
for binding international law rules should result in a judicial review of the 
internal act adopted in order to meet those obligations. 34

which they can rule), to not delineate a rigid hierarchy among values to adopt as legitimacy 
parameter for the decisions, in order to operate with an higher rate of discretion a possible 
balancing. to deepen this topic, see the following case-law analysis. 

32 see the judgment of July 18, 2013, joined cases C-584/10 p, C-593/10 p e C-595/10 p, 
European Commission and others vs Kadi, EClI:Eu:C:2013:518, paragraphs 97 et seq. 
on their appeal, the European Commission, the Council of the European union and the 
united kingdom of great britain and Northern Ireland seeked to have set aside the judg-
ment of the general Court of the European union of 30 september 2010, case t- 85/09, 
Kadi v Commission, EClI:Eu:t:2010:418, which annulled Commission regulation (EC) 
No 1190/2008 of 28 November 2008 amending Council regulation (EC) No 881/2002 
imposing certain specific restrictive measures directed against certain persons and entities 
associated with usama bin laden. 

on this topic see lorenzo gradoni, “raccontare kadi dopo kadi II: perché la Corte 
di giustizia dell’unione europea non transige sul rispetto dei diritti umani nella lotta al 
terrorismo”, in Diritti umani e diritto internazionale, (2013), 587-614; Matej Avbelj, Filippo 
Fontanelli, giuseppe Martinico eds., Kadi on Trial: A Multifaceted Analysis of the Kadi 
Trial, (london: routledge, 2014); Vincenzo sclarabba, “la Corte di giustizia, le misure 
antiterrorismo, i diritti fondamentali e la “Carta di Nizza”: l’epilogo della vicenda kadi”, 
in Europeanrights Newsletter – europeanrights.eu, (2014); Francesca graziani, “la sentenza 
kadi II della Corte di giustizia e i suoi effetti sui sistemi sanzionatori mirati dell’unione 
europea”, in Scritti in onore di Giuseppe Tesauro (Napoli: Editoriale scientifica, 2014), 
319-366. 

33 see the Conclusions of the A.g. bot of March 13, 2013, according to which the new 
“provisions lay the foundations for action by the union in the field of the common foreign 
and security policy which has due regard to the action undertaken by the united Nations” 
(paragraph 74). Moreover, since (paragraph 6 ff. of the Conclusions) “[…] the fight against 
terrorism cannot lead democracies to abandon or deny their founding principles, which 
include the rule of law. however, it does cause them to make the changes to them that the 
preservation of the rule of law requires. the measures decided on by the security Council 
and the evaluations conducted by the sanctions Committee regarding the existence of 
a terrorist threat likely to undermine international peace and security play a key role in 
combating international terrorism. Consequently, in defining the extent and the intensity of 
its review of the lawfulness of Eu acts giving effect to resolutions of the security Council, 
the Eu judicature must take account of the primary responsibility held by that interna-
tional body in maintaining peace and security at global level”, he has suggested a kind of 
presumption of legitimacy, arguing that “the listing and delisting procedures within the 
sanctions Committee provide sufficient guarantees for the Eu institutions to be able to 
presume that the decisions taken by that body are justified” (paragraph 87). 

34 Ibid., paragraph 75: “In defining the extent and the intensity of its review, the Court 
must take account of the origin and the context of the Eu act it is reviewing […]”; hence, 
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Indeed, judges reiterated what stated in Kadi I with regard to the rel-
evance of fundamental rights and of legal review on the lawfulnes of inter-
nal acts, implementing the decisions of the security Council as provided 
by Chapter VII; 35 on the matter at stake, they just decided that the ques-
tion whether there is an infringement of the rights of the defence and of 
the right to effective judicial protection “must be examined in relation to 
the specific circumstances of each particular case including the nature of 
the act at issue, the context of its adoption and the legal rules governing 
the matter in question”, namely, “the requirements stated, in particular, in 
article 3(1) and (5) of the tEu and article 21(1) and (2)(a) and (c) of the 
tEu”. 36 hence, the Court took into consideration the origin and the ratio 
of the sanctions adopted by the united Nations in terms of special con-
ditions, saying nothing on the “nature” of the obligations stemming from 
article 3 and article 21 of the tEu. keeping in mind the preventive nature 
of the restrictive measures (therefore their content, and not their binding 
international origin) the Court stated that if, “at the very least, one of the 
reasons mentioned in the summary provided by the sanctions Committee 
is sufficiently detailed and specific, that it is substantiated and that it con-
stitutes in itself sufficient basis to support that decision, the fact that the 
same cannot be said of other such reasons cannot justify the annulment 
of that decision”. 37 It has however reiterated that its review is aimed at 

“the Eu judicature carries out a strict review of the way in which the implementation 
procedure was conducted by the Commission. the review of the internal lawfulness of the 
contested Eu act should be limited to checking for manifest errors of assessment […]” 
(paragraph 90). In so doing, furthermore, it would have been avoided the risk part of the 
reasons for the appeal against the tribunal decision from the Council, supported by Ireland 
and Italy to violate the international law and to put both states in a state of uncertainty 
with regard to which obligations shall be respected (paragraph 61 f. of judgement).

35 the Court was supported by the European Court of human rights: see the judgment 
of september 12, 2012, case Nada c. Swiss, case no. 10593/08, paragraph 212, according to 
which the judges of strasbourg stated that “[…] there was nothing in the security Council 
resolutions to prevent the swiss authorities from introducing mechanisms to verify the 
measures taken at national level pursuant to those resolutions”. Furthermore, according to 
the Court of strasbourg, paragraph 196, “In the light of the Convention’s special character 
as a treaty for the collective enforcement of human rights and fundamental freedoms […] 
the Court finds that the respondent state could not validly confine itself to relying on the 
binding nature of security Council resolutions, but should have persuaded the Court that 
it had taken or at least had attempted to take – all possible measures to adapt the sanctions 
regime to the applicant’s individual situation”.

36 see paragraph 102 f. these requirements, according to the judges, relate “to the 
maintenance of international peace and security while respecting international law, and 
specifically the principles of the Charter of the united Nations” (paragraph 103). 

37 see paragraph 130. 



    230 Solidarity and Protection of Individuals in E.U. Law

granting that the person concerned must be able to ascertain the reasons 
upon which the decision taken in relation to him is based, so as to make 
it possible for him to defend his rights in the best possible conditions. 38

Finally, it can be observed that judges referred to the values of inter-
national peace maintenance and security – the Court recognises the status 
of values (as those embodied in article 2 tEu) to the principles stem-
ming from article 21 tEu, even though it does not deepen the related 
problems – and of the protection of the fundamental rights and freedoms 
of the person concerned. 39 All these values are shared both by the Eu 
and the uN. It looks like the Court wants to uphold the uniformity of 
the Eu’s and the uN’s legal system with regard to this topic. however, it 
does not imply an automatically referral to the uN decisions by the Eu 
acts. the review of the Court of Justice is crucial to define a fair balance 
between the two mentioned values, 40 which is not necessarily the united 
Nations one. 41

From this point of view, the judicial review on restrictive measures is 
not a violation of International law or of the united Nations’ principles 
but a warranty for their correct and proper implementation in a broader 
approach than the merely security one. 

the Court is therefore focused (not only with regard to the restrictive 
measures) on balancing values equally worthy of protection, as well as the 
call for security and individual rights. this balance is especially important 
for those principles, such as fair trial and the right of defence, to which 
the Charter of Fundamental rights makes explicit reference but which in 
this historic phase seems more carved. 42

38 see paragraph 100. 
39 see paragraph 131: “[…] the maintenance of international peace and security and the 

protection of the fundamental rights and freedoms of the person concerned those being 
shared values of the uN and the European union”. 

40 see also judgment of June 29, 2010, Case C-550/09, E and F, EClI: Eu:C:2010:382,  
paragraph 57.

41 For the Court in the Kadi II case, paragraph 133, “such a review is all the more 
essential since, despite the improvements added, in particular after the adoption of the 
contested regulation, the procedure for delisting and ex officio re-examination at uN level 
they do not provide to the person whose name is listed on the sanctions Committee Con-
solidated list and, subsequently, in Annex I to regulation No 881/2002, the guarantee of 
effective judicial protection […]”.

42 see, e. c., judgement of December 21, 2011, case C-27/09 p, French Republic vs 
People’s Mojahedin Organization of Iran, EClI:Eu:C:2011:853. the Court decided that 
“[…] the element of protection afforded by the requirement of notification of incriminat-
ing evidence and the right to make representations before the adoption of a measure, such 
as the contested decision, that sets in motion the application of restrictive measures is 
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the ruling ZZ, 43 and in particular, as far as this is concerned, the judg-
ment of 28 November 2013 of the Court are emblematic. In this judgement 
relating to restrictive measures adopted against the Islamic republic of Iran 
in order to prevent nuclear proliferation, 44 the Court of Justice reiterated 
that article 47 of the Charter states that every person concerned shall have 
the right to be informed of the decision of the tribunal, as to effectively 
defend his own rights and as to allow the judge to fully and independently 
exercise his role. however, it must be added that article 52(1) of the same 
Charter specifies that limitations to the rights recognized in the previ-
ous articles may be admitted as long as they respect the content of the 
fundamental right in question 45 and, in accordance with the principle of 
proportionality, only if they “genuinely meet objectives of general interest 
recognised by the union”.

fundamental and essential to the rights of defence. […] that right, fundamental to obser-
vance of the rights of defence during a procedure preceding the adoption of a restrictive 
measure such as the contested decision, is moreover expressly affirmed in article 41(2) 
(a) of the Charter of Fundamental rights of the European union, recognised by article 
6(1) tEu as having the same legal value as the treaties” (paragraphs 64 ff.). however 
it specified “It is to be borne in mind that, in the case of an initial decision to freeze 
funds, the Council is not obliged to inform the person or entity concerned beforehand 
of the grounds on which that institution intends to rely in order to include that person 
or entity’s name in the list referred to in article 2(3) of regulation No 2580/2001. so that 
its effectiveness may not be jeopardised, such a measure must be able to take advantage 
of a surprise effect and to apply immediately. In such a case, it is as a rule enough if the 
institution notifies the person or entity concerned of the grounds and affords it the right 
to be heard at the same time as, or immediately after, the decision is adopted” (paragraph 
61). see also judgement of April 7, 2016, Case C-266/15 p, Central Bank of Iran vs Council, 
EClI:Eu:C:2016:208, paragraphs 32 ff. 

43 Judgement of June 4, 2013, case C-300/11, EClI:Eu:C:2013:363, paragraphs 50 et 
seq., on the right of a citizen to be informed about the reasons why he has been refused – for 
security reasons – the entrance in a state as to have an effective judicial protection guaranty. 
For the Court (paragraph 64) “on the other hand, if it turns out that state security does 
stand in the way of disclosure of the grounds to the person concerned, judicial review, as 
provided for in article 31(1) of Directive 2004/38, of the legality of a decision taken under 
article 27 thereof must […] be carried out in a procedure which strikes an appropriate 
balance between the requirements flowing from state security and the requirements of the 
right to effective judicial protection whilst limiting any interference with the exercise of 
that right to that which is strictly necessary”. 

44 see Cases C-280/12 p, Council vs Fulmen and Mahmoudian, EClI:Eu:C:2013:775, 
and C-348/12 p, Council vs Manufacturing Support & Procurement Kala Naft Co., 
EClI:Eu:C:2013:776.

45 see paragraphs 69 et seq. of the case Manufacturing Support. Most specifically, for 
the Court, “[…] the reasons given for a measure adversely affecting a person are sufficient 
if that measure was adopted in circumstances known to that person which enable him to 
understand the scope of the measure concerning him” (paragraph 71). 
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In this brief overview of case law concerning the balance between secu-
rity values and human rights ones, the Anbouba Judgment of the Court 
(grand Chamber) of April 21, 2015 46 seems of main importance. In this 
judgment, the appealed act was a regulation transposing a CFsp decision 
not based on former acts of the united Nations 47, and therefore not interna-
tionally binding. In dismissing the appeal – mainly concerning the asserted 
existence of a presumption of support to the syrian regime by those who 
took advantage from the policies of the regime or that helped it, and their 
subsequent registration in the lists of recipients of restrictive measures ex 
article 215(2) tFEu – the Court firstly recognises that the Eu Council has 
a “broad discretion” as regards the general criteria adopted for the purpose 
of applying restrictive measures 48 and then examines if Mr. Anbouba’s situ-
ation was a sufficient proof of his financial support to the syrian regime. 

the innovative aspect compared with the previous judgments consists in 
the intensity of the burden of proof 49, which should be borne by the institu-
tion proposing the sanctions, 50 but that here appears partly shared. Indeed, 
the evidence adduced by the Council mainly focuses on the overall situation 
in syria, 51 while the applicant’s additional items would not have been suitable 
as to show that he had not provided any financial support to the regime. 52 
however, the general Court has lately annulled a Council Decision “con-
cerning restrictive measures directed against certain persons, entities and 

46 Case C-630/13p, Issam Anbouba vs Council, EClI:Eu:C:2015:247.
47 the contested measures were based on the Council Decision 2011/273/CFsp of 9 

May 2011 concerning restrictive measures against syria.
48 Case cit., paragraph 42, which refers to the case of November 28, 2013 Manufacturing 

Support cit., paragraph 120 and the already mentioned case law.
49 Actually, the Court’s historical reconstruction aims to demonstrate that the tribunal 

had based its decision not on a possible support given to the regime by some subjects 
but on a reconstruction, even though quite generic, of the matter of facts: for this reason 
it had not incurred in an error of law (paragraphs 45 ff.). In the appealed case, however, 
the tribunal stated to refer to a presumption (paragraphs 42 of the case of september 13, 
2013, Anbouba, causa t-592/11).  

50 Case Kadi II cit., paragraphs 121 ff.: “[…] it is the task of the competent European 
union authority to establish, in the event of challenge, that the reasons relied on against 
the person concerned are well founded, and not the task of that person to adduce evidence 
of the negative, that those reasons are not well founded. 122 For that purpose, there is no 
requirement that that authority produce before the Courts of the European union all the 
information and evidence underlying the reasons alleged in the summary provided by the 
sanctions Committee. It is however necessary that the information or evidence produced 
should support the reasons relied on against the person concerned”.

51 Case Anbouba cit., paragraphs 51 ff.
52 Ibid., paragraph 54.
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bodies in view of the situation in ukraine”, asserting that the Council failed 
to discharge the burden of proof; indeed “it is for the competent European 
union authority to establish […] that the reasons relied on against the per-
son concerned are well founded, and not the task of that person to adduce 
evidence of the negative, that those reasons are not well founded”. 53 

without drawing further conclusions from the above mentioned cases, 54 
it cannot be excluded that for the next future the Court – although always 
focused on the protection of fundamental rights – will adopt less stringent 
standards related to the rights of defence when: 1) individual restrictive 
measures concern persons directly suspected of terrorism or supporting 
states responsible for international crimes, 2) these measures are autono-
mously taken by the union. 

this conclusion, which in some ways seems contradictory in relation to 
the relevance conferred by article 21(1) of the tEu to international obliga-
tions (particularly resulting from the membership of Eu states to the united 
Nations), can find two justifications. the first one is a greater confidence of 
the Court in the fairness and transparency of the decision-making process 
used by the European institutions compared to the sanctions Committee; 
the second, related to the first, consists in the presumption that the deci-
sions pursue the values and objectives of the union itself (and in particular 
of the CFsp), as set out in article 21 of the tEu. therefore, the discretion 
of the Council has to be respected as far as possible. 55

If this opinion is correct, the principles contained in article 21 of the 

53 see case of september 15, 2016, case t-348/14, Yanukovych vs Council, 
EClI:Eu:t:2016:508, paragraph 49.

54 see, on this subject, most recently, the judgement of April 7, 2016, case C-193/15 p, 
Tarif Akhras, EClI:Eu:C:2016:219, paragraphs 51 et seq. Also in this case, the tribunal 
asserted that the Council referred to a presumption in considering the applicant as a 
supporter of the syrian government, whereas for the Court such characteristic can be 
considered sufficient as “In this instance, in carrying out an assessment of the importance 
of what was at stake, which forms part of the review of the proportionality of the restric-
tive measures at issue, account may be taken of the context of those measures, of the fact 
that there was an urgent need to adopt such measures in order to put pressure on the 
syrian regime to stop the violent repression against the population, and of the difficulty 
in obtaining more specific evidence in a state beset by civil war and an authoritarian 
regime […]” (paragraph 57).

55 see point 120 of the Judgement Manufacturing Support cit., “[…] it must be noted 
that, with regard to judicial review of compliance with the principle of proportionality, the 
Court has held that the European union legislature must be allowed a broad discretion 
in areas which involve political, economic and social choices on its part, and in which it is 
called upon to undertake complex assessments. It concluded from this that the legality of a 
measure adopted in those fields can be affected only if the measure is manifestly inappropri-
ate having regard to the objective which the competent institution is seeking to pursue”.
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tEu would not only set the level of legality of European acts (as estab-
lished in the first Kadi judgement), but they would also play a proactive 
role, boosting the institutions decisions in the external action framework 
and, most specifically, in the CFsp.

As we will see below, indeed, it is in this context that it increasingly 
appears necessary to ensure consistency between the various different 
aspects of external action. It is extremely important to reach the balance 
between the various principles and objectives which consist in an uneven 
equilibrium, determined by political circumstances, where the union’s inter-
nal and external security aspects take, even for the Court, an equivalent 
role to that of the protection of fundamental values. 

3. The incidence of CFSP in ensuring the coherence of external action 
and the identification of values to be pursued as a priority

After having framed the principles at the basis of the European external 
action and the dynamic role they play, a further binding relevant factor [as 
provided by article 21(3)] to which external action must comply to has to 
be highlighted, that is the overall consistency between the different areas of 
external action 56 and between these areas and the other union’s policies.

 In this perspective, as we will argue, the CFsp takes on a particularly 
significant role for the identification of priorities, values and objectives 
that have to be considered focal from time to time. Although the external 
action playing field is extremely broad, and its implementation is entrusted 
to different bodies and institutions, the European identity in international 
relations is mostly determined, as we have seen, by its Foreign and secu-
rity policy. 

the treaties lack, as we know, a definition of CFsp, which allows dis-
tinguishing between its characteristics and other significant external poli-
cies. the concept of Foreign policy can be intuitively reconstructed, while 

56 on this topic see for all peter Van Elsuwege, “Eu External Action after the Collapse 
of the pillar structure: In search of a New balance between Delimitation and Consistence”, 
Common Market Law Review 47 (2010), 987-1019; Marise Cremona, “Coherence in 
European union Foreign relations law” and simon Duke, “Consistency, Coherence and 
European union External Action: the path to lisbon and beyond”, in panos koutrakos 
ed., European Foreign Policy – Legal and Political Perspectives, (Cheltenham: Edward Elgar 
publishing, 2011), 55-92 and 15-54; Christopher hillon, “Cohérence at action extérieure 
de l’union europénne”, (EuI working papers, European university Institute, Fiesole, 
2012); Enzo Cannizzaro and Maria Eugenia bartolini, “unità e frammentazione nel sistema 
dell’azione esterna dell’unione”, Diritto dell’Unione europea 18 (2013), 531-548.
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the practice, even the legal one, before and after the lisbon treaty, shows 
how the distinguishing criterion was, and still is, a controversial subject. 

the previous treaties were limited to set, in an almost merely “tautologi-
cal” 57 way, that the CFsp covers “all areas of foreign and security policy, 
comprehending all questions relating to the security of the union, includ-
ing the progressive framing of a common defence policy (…) that might 
lead to a common defence, should the European Council so decide”. this 
uncertainty was probably intended to give greater freedom to the states 
and to the Council in determining the object of a radically new policy. 

Further elements could be drawn by the specified goals set for the 
CFsp, 58 mainly focused on the union’s security, the promotion of interna-
tional cooperation and the development of democracy and human rights; 
these elements ended up determining the scope of the CFsp. 

given the scale of these purposes, limits to the action of the CFsp could 
only rise whether the objective was also shared by other European union 
policies and/or if a conflict of jurisdiction emerged between those who 
were then so-called pillars. 59

In these events case law considered legitimately adopted under the CFsp 
only those acts whose elements were mainly attributable to the latter and 
connected only in an ancillary manner to other policies, such as development 
policy. 60 so, if a decision embodied two elements, neither of which could 

57 see articles J.1 and J.7 tEu (the Maastricht treaty) and articles 11 and 17 tEu 
(Amsterdam and Nice treaties).

58 As known, the Court of Justice’s case-law states that “the choice of the legal basis for 
a Community measure must rest on objective factors amenable to judicial review, which 
include the aim and content of that measure” (see, relating to CFsp, the judgement of 
July 19, 2012, case C-130/10, EClI:Eu:C:2012:472, Parliament vs Council, paragraph 42.)

59 According to Christopher hillon, cit., 20: “privée d’objectifs propres, la pEsC ne se 
définirait que par défaut. En effet, l’union n’y recourrait que lorsque les autres domaines 
d’action sont manifestement inappropriés, c’est à dire si les buts de l’action envisagés ne 
correspondent à aucun des objectifs relatifs aux autres domaines d’action, lesquels sont 
formulés et pourraient être interprétés de manière large (ou lorsque le traité envisage spé-
cifiquement une action pEsC, comme l’adoption de mesures restrictives)”. Actually, this 
conclusion seems excessive and it is rather justifiable only considering the case-law before 
the entry into force of the lisbon treaty . 

60 see judgement of May 28, 2008, case C-91/05, EClI:Eu:C:2008:288, ECOWAS, 
point 108 et seq. For the Court, indeed, paragraph 75 et seq: “with regard to a measure 
which simultaneously pursues a number of objectives or which has several components, 
without one being incidental to the other […] such a measure will have to be founded, 
exceptionally, on the various corresponding legal bases. however, under article 47 Eu, such 
a solution is impossible with regard to a measure which pursues a number of objectives 
or which has several components falling, respectively, within development cooperation 
policy, as conferred by the EC treaty on the Community, and within the CFsp, where 
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be considered to be incidental to the other – one falling within Community 
development cooperation policy and the other within the CFsp – the Court 
usually decided that the Council had infringed article 47 tEu by adopting 
the contested decision on the basis of title V of the Eu treaty, since that 
decision also fell within development cooperation policy. 

the situation changed after the entry into force of the lisbon treaty. 
Article 21 tEu not only attributes to the whole external action principles 
and objectives previously belonging to the CFsp, but it integrates them, as 
we have seen, with purposes characterising previous “external” policies and 
union’s specific competences (e.g. the environment), which do not specifically 
fall under the scope of the external action. this means – due to a substan-
tially generic definition of CFsp embodied in article 24 tEu 61 – which it is 
not possible to rule out that these objectives can contribute to determine the 
scope of the CFsp, and that these might be pursued with CFsp’s own acts. 62

Indeed, current article 40 tEu, which has replaced previous article 47 
tEu, does not preclude the union from taking, on the basis of the CFsp, a 
measure that could properly be adopted on the basis of another external pol-
icy. therefore, if a goal – for instance fight against terrorism – falls within the 
CFsp, although it is considered to belong also to other political competences, 
the restrictive measures adopted pursuant to article 215 tFEu are legitimate. 63

neither one of those components is incidental to the other. since article 47 Eu precludes 
the union from adopting, on the basis of the Eu treaty, a measure which could properly 
be adopted on the basis of the EC treaty, the union cannot have recourse to a legal basis 
falling within the CFsp in order to adopt provisions which also fall within a competence 
conferred by the EC treaty on the Community”. 

61 Article 24(1) establishes what previously provided in article 17 tEu. More interest-
ing, from an historical restructuring point of view, is article 24(2) which states: “within the 
framework of the principles and objectives of its external action, the union shall conduct, 
define and implement a common foreign and security policy, based on the development of 
mutual political solidarity among Member states, the identification of questions of general 
interest and the achievement of an ever-increasing degree of convergence of Member states’ 
actions”. while the second part of the paragraph specifies the way and tools of the CFsp, 
the former expressly transposes, among its values and objectives, those embodied in article  
21 tEu. 

62 see article 21(3). As to confirm the broad scope of the CFsp and the chance that, 
in order to pursue the security policy purposes, the adoption of a union multi-policies 
(internal and external) strategic prospective is required, see for instance “shared vision” cit., 
26 ff. According to this strategy besides ensuring coordination with the enlargement of the 
neighbourhood policy “Eu will adopt a joined-up approach to its humanitarian, develop-
ment, migration, trade, investment, infrastructure, education, health and research policies”.

63 see judgment July 19, 2012, C-130/10, cit. paragraph 61. the Court ruled that “the 
objective of combating international terrorism and its financing in order to preserve 
international peace and security corresponds, nevertheless, to the objectives of the treaty 
provisions on external action by the union” (par. 60). “[…] with more specific regard 
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the most recent cases law appear even more relevant to reconstruct 
the scope of the CFsp. Indeed, starting from EZZ judgement of 27 Febru-
ary 2014, 64 measures against persons responsible for misappropriation of 
public funds, have been considered lawfully adopted, since these persons 
“undermined democracy or the sustainable economic or social development 
of Egypt, within the meaning of article 21(2)(b) and (d) tEu”, “depriv-
ing the Egyptian people of the benefits of the sustainable development of 
their economy and society and undermining the development of democ-
racy in the country”. 65 Firstly the general Court, and later on the CJEu, 
admitted de plano that the development aid, because of its implications 
and with specific regard to the determination of the strategic guidelines, 
follows under the scope of the CFsp. 

If these conclusions reached on the broad CFsp scope are correct, it 
remains to be ascertained how this policy coordinates itself with the other 
policies belonging to the external action and how its specific objectives and 
interests can affect them. Article 23 tEu, indeed, states “the union’s action 
on the international scene, pursuant to CFsp, shall pursue the objectives 
and be conducted in accordance with the general provisions laid down in 
article 21”, but there is no doubt that every union competence has its own 
purposes and specific characteristics. thus, we will try to prove that, even 
within a single system of principles as that is, the CFsp plays a decisive 
role in determining the balance between the external action values indi-
cated in article 21 tEu. 

Actually, as pointed out in the institutional documents, the lisbon treaty 
has provided the union, as an external relations actor, with “a wide array 
of policies, tools and instruments […] spanning the diplomatic, security, 
defence, financial, trade, development cooperation and humanitarian aid 

to the CFsp, it is to be noted that, according to the first subparagraph of article 24(1) 
tEu, ‘[t]he union’s competence in matters of [the CFsp] shall cover all areas of foreign 
policy and all questions relating to the union’s security, including the progressive framing 
of a common defence policy that might lead to a common defence’. given that terrorism 
constitutes a threat to peace and international security, the object of actions undertaken by 
the union in the sphere of the CFsp, and the measures taken in order to give effect to that 
policy in the union’s external actions, in particular, restrictive measures for the purpose of 
article 215(2) tFEu, can be to combat terrorism” (paragraphs 61 et seq.).

64 see footnote 21.
65 see paragraph 44 and paragraph 143. see also judgements of october 26, 2015, case 

t-290/14, Portnov vs Council, Eu:t:2015:806 and of January 28, 2016, cases t-340/14, Kly-
uyev vs Council, EClI:Eu:t:2016:47; t-341/14, Klyuyev vs Council, EClI:Eu:t:2016:47; 
t-331/14, Azarov vs Council, EClI:Eu:t:2016:49; t434/14, Arbuzov vs Council, 
Eu:t:2016:47; t-486/14, Stavytskyi vs Council, Eu:t:2016:45, regarding misappropriation 
of public funds in ukraine.
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fields”: 66 therefore, the union “shall ensure consistency between the dif-
ferent areas of its external action and between these and its other policies” 
[article 21(3)]. 67

Coordination is not always easy and it is often possible to observe 
– even in the reiterated Institutions intention of having a comprehensive 
approach – a tension in the classification of the various policies as func-
tional or not with regard to primary designed objectives. that depends 
obviously also on competition among the intergovernmental bodies, which 
have a primary competence in the CFsp, and the Commission, which aims 
to suggest strategic visions, embedding other areas of external action. 68 

however, following recent international events, the central role given 
to the security needs and crisis prevention has increased as well as the 
European parliament’s tendency to give priority to the coordination of the 
whole external action through strategies and decisions belonging to CFsp 
rather than Commission’s ones. 

66 see, for instance, “the Eu’s Comprehensive Approach to external conflict and crisis, 
Joint communication to the European parliament and the Council”, brussels, 11.12.2013, 
JOIN (2013), 30 final, 1. with regard to the call for a coordinated approach in the use 
of tools in the external action see Fernanda Faria, “what Eu Comprehensive Approach? 
Challenges for the Eu action plan and beyond”, European Centre for Development Policy 
Management (ECDpM) 71, (2014), 1-18.

67 see also article 208 tFEu.
68 see the Commission’s documents Policy Coherence for Development, 2015 Eu report, 

swD (2015) 159 final, brussels, 3.8.2015, especially 8 ff., where it affirmed the need to 
coordinate development and security policy, together with an integrated and equal approach 
between Commission and high representative. Moreover the Commission proposed a Com-
munication to the European Parliament, The Council, The European Economic and Social 
Committee and the Committee of regions, The European Agenda on Security, strasbourg, 
28.4.2015, CoM (2015) 185 final, “drawing on the full range of Eu policies and tools”, 
in which it presents itself as a leader against terrorism that can grant internal security. In 
that respect, the European Commission highlighted that “specific actions in a wide range 
of Eu policies contribute to security objectives, including in the area of transport, finance, 
customs, education, maritime security policy, information technologies, energy and public 
health. Actions in the Digital single Market and the European Neighbourhood policy will 
complement and reinforce the European Agenda on security. the Agenda builds also on 
existing sectoral strategies that can contribute – directly or indirectly – to a high level of 
security. this Agenda has to be seen in conjunction with the forthcoming European Agenda 
on Migration, which will address issues directly relevant to security, such as smuggling of 
migrants, trafficking in human beings, social cohesion and border management”. however 
the internal security has obvious relationship with the external one, so “we need to bring 
together all internal and external dimensions of security. security threats are not confined 
by the borders of the Eu. Eu internal security and global security are mutually dependent 
and interlinked. the Eu response must therefore be comprehensive and based on a coher-
ent set of actions combining the internal and external dimensions, to further reinforce links 
between Justice and home Affairs and Common security and Defence policy […]” (point 1).
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on the legal and factual state of affairs, moreover, this coordination is 
mainly entrusted to the high representative for Foreign policy/Vice presi-
dent of the Commission for External relations, who is inclined – it can be 
said for “professional bias” – to bring together into a broad notion of CFsp 
also other policies (at least as regards strategic decisions), 69 in so doing 
reiterating their subordination with regard to the former. 

the above mentioned considerations on the CFsp central role can be 
found in various documents of the institutions, as the European parliament 
report on the Eu in a changing global environment. In this document the 
call for coherence of the whole external action in the priority pursuit of pecu-
liar CFsp values, as the maintenance of peace and the protection of human 
rights, is clearly emphasized. Indeed, “whereas the Eu’s primary objective 
is to promote its values, thus contributing to peace, security and the sus-
tainable development of the earth, in addition to solidarity and the mutual 
respect of peoples; (…) these fundamental goals must not be overlooked 
when the Eu takes measures to implement its internal and external policies 
[…] even when the Eu acts to promote its commercial interests, it must 
always strive to ensure that its actions are consistent with the pursuit of its 
objectives relating to peacekeeping and the protection of human rights”. 70

the potential subjection of all the policies related to external action to 
the CFsp priority objectives had already been raised, moreover in criti-
cal terms, by the European parliament in a resolution of 2014, where 
the preamble concerned “pressure which could potentially arise from 
the integrated pursuit of foreign policy objectives to allocate develop-
ment assistance to areas of strategic priority”. 71 In the text of the resolu-

69 see Shared Vision cit., which also set the guidelines in the following areas: energy, 
Neighbourhood immigration, cooperation, as related to CFsp (22 et seq.). 

70 European parliament, Report on the EU in a changing global environment – a more 
connected, contested and complex world, (2015/2272(INI). 29 March 2016, recital I and J. 

71 European parliament, Report on the EU comprehensive approach and its implica-
tions for the coherence of EU external action (2013/2146(INI)), 21 February 2014, pE 
A7-0138/2014, recital 22; the Ep: “strongly supports the notion of a more coherent 
external action [but] is highly concerned at the possibility that foreign policy objec-
tives might dominate over development principles and principled humanitarian action; 
recalls that article 208 of the treaty on the Functioning of the European union (tFEu) 
establishes the principle of policy Coherence for Development (pCD), and empha-
sises the potential for tension between pCD on the one hand and the comprehensive 
approach to crisis management outside the Eu on the other; stresses that the main goal 
of the Eu’s development policy is the eradication of poverty and that it is therefore 
essential that anti-poverty objectives are not marginalised in Eu foreign policy and 
that the comprehensive approach does not erode the civilian character of development 
cooperation; expresses its concern over the pressure which could potentially arise from 
the integrated pursuit of foreign policy objectives to allocate development assistance to 
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tion, however, the parliament had highlighted the importance within the 
frame of foreign policy of the union to “mobilise resources across the 
full range of diplomatic, security, defence, economic, trade, development 
and humanitarian instruments”. 72

Actually, this comprehensive approach 73 was pioneered by CsDp far 
before the entry into force of the treaty of lisbon, especially, but not exclu-
sively, through various strategies with which a whole jumble of policies and 
actions to achieve a goal (e.g. the 2003 security strategy) or to delineate 
the union’s attitude towards a state and a geographical area (e.c. the 1999 
russia and ukraine strategies and 2000 strategy on the Mediterranean 
countries) 74 were proposed. these acts set the guidelines of the European 
union’s action in the light of the CFsp choices and values; thereby, the 
scope of the CFsp operations was extended to internal policies with exter-
nal efficacy (such as energy, environment, and immigration). 

Despite the concerns that could raise with specific regard to the dis-
tribution of inter-institutional competencies, this approach was followed 
– although not always through the adoption of proper strategies – until 
the introduction of article 21(3) of the tEu, which requires consistency 
between the various policies, and therefore prescribes cooperation between 
Council, Commission and high representative. 

areas of strategic priority; takes note of the fact that the Joint Communication entrusts 
the hr/Vp and the president of the Commission with the responsibility to ensure stra-
tegic and operational coherence in external relations, including regarding the external 
impact of internal policies; calls on the hr/Vp and the president of the Commission 
to commit to doing so”.

72 Doc. pE A7-0138/2014, point 3. At point 4, the parliament adds: “stresses the impor-
tance of effective coordination and coherence in the European union’s external action; 
agrees with the view that the development, political and security spheres are interdepen-
dent and that the added value provided by the Eu in responding to complex emergencies 
lies in its ability to create cross-sectoral and interinstitutional synergies in order to deliver 
sustainable results on the ground and achieve long-term strategic objectives”. 

73 Doc. Eu 2015/2272(INI), cit., 3. the parliament specifies: “A joined-up approach 
is now needed not only in external conflicts and crises, but in all aspects of the Eu’s role 
in the world”.

74 see the Common Strategies of the European Council on Russia (1999/414/CFsp) of 4 
June 1999 in OJ l 157, 24.06.1999; on Ukraine (1999/877/CFsp) of 11 December 1999, 
in OJ l 331, 23.12.1999 and on the Mediterranean region  (2000/458/CFsp) of 19 June 
2000, in OJ l 183, 22.7.2000. on the relation between Eu and russia, see especially 
philippe thaler, “unpacking ‘Coherence’ in Eu Foreign policy: how policy setting and 
policy, Content shape Eu external relations towards russia”, (Doctoral school of political 
science, public policy and International relations of the Central European university, 
budapest, 2015). 
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4. Some conclusions

the concrete results achieved in this regard are not satisfactory. 75 It is not a 
coincidence that in the Global Approach Resolution cited above, the European 
parliament regretted that, despite the innovations of the lisbon treaty, “lack 
of progress in the consistency of the union’s external action persists in areas 
relating to development, trade, energy, environment, migration and other global 
issues; is concerned that the Commission often takes a restrictive approach, 
protecting its own competences in these areas and minimising coordination 
functions with the EEAs”; 76 it called also “for better alignment between 
trade policy and common foreign policy, including human rights and devel-
opment”. 77 to that extent, the very recent strategy 78 presented by the high 
representative, as requested by the European Council, 79 pursues this goal. 80

75 For positive considerations on the coordinating role played by the CFsp, however, 
see 2015 Report of the high representative on The European Union in a changing global 
environment. A more connected, contested and complex world, 14: “the Common Foreign 
and security policy (CFsp), is a tested framework for the Eu’s collective external action, 
including support for human rights and democracy, arms control and disarmament, mass 
atrocity and conflict prevention, mediation, regional strategies and strategic partnerships”.

76 that is to say the European service for the External Action, which since 2011 helped 
the high representative [article 27(3) of the tEu]. Actually, the European parliament aims 
to have a privileged relationship with the high representative with regard to external action; 
it tends to ensure the leading role to the external action. At the beginning of this relation-
ship there is the Declaration of the hr/Vp on the political responsibility attached to the 
legislative resolution of the European parliament of the 8 July 2010 on the proposal for 
a Council decision establishing the organisation and functioning of the European External 
Action service (decision 2010/427/uE), stating that the hr/Vice president commits itself 
to look for the parliament’s opinion on the relevant aspects and basic choices of the CFsp 
(A7-0228/2010). this report has been further improved with the new high representa-
tive, see Carmen Cîrlig, “European parliamentary research service: parliament and high 
representative: a new partnership?”, of 5.1.2015, pE 545.707. 

77 Doc. pE A7-0138/2014 cit., point 8 e 30.
78 Shared Vision Common Action: A Stronger Europe a Global Strategy for the European 

Union’s Foreign and Security Policy cit.: see especially 4. 
79 on the reasons which led the high representative Mogherini to present a new 

strategy see Nathalie tocci, “towards an Eu global strategy”, in Towards an EU Global 
Strategy. Background, process, references, ed. Antonio Missiroli, (European union Institute 
for security studies, paris, 2015), 115-122. see also, on this topic sabine selchow, The 
Construction of ‘European Security’ in The European Union in a changing global environ-
ment. A Systematic Analysis, (london: Friedrich Ebert stiftung, 2016), 1-24.

80 on october 17, 2016, Eu Foreign Ministers adopted common conclusions on the 
implementation of the Eu global strategy. they highlighted the urgent need to focus 
on “optimising synergies and ensuring coherence between policy responses to challenges 
straddling the internal and external policies of the union”.
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Due to the recent serious crisis that have directly affected European 
countries, such as the ukraine affair and, most recently, terrorism and immi-
gration, which have placed security problems in the spotlight, the union’s 
foreign policy has become a real “centripetal force” and even more signifi-
cant than the remaining external action. the European parliament’s change 
of attitude with regard to the relationship between development policy and 
the CFsp looks symptomatic: if in 2014 parliament criticized the finaliza-
tion of the first to the second, in the report submitted on March 3, 2015 
by Mr. brok on the Annual Report of the high representative, the subor-
dination of other policies (especially those which imply financial assistance 
to third countries, or which concern the neighbourhood policy or, even, the 
conclusion of free trade agreements with georgia, Moldova and ukraine) 
to the foreign policy needs 81 clearly comes up. 

Indeed, the ukraine crisis 82 led the union to a new definition of its 
foreign policy priorities, putting the internal and external security in the 
foreground as well as the need to grant safety and the territorial integrity 
of the union and of its neighbours. 83 In this perspective, even the pursuit 
of values as democracy and human rights in other countries, may sound 
functional to their international stability and then, finally, to the security 
of the union. 84 

81 see, for instance, points 30-31. 
82 In the Report Brok, point 1, the European parliament: “points to the dramatically 

aggravated security environment around the Eu, especially in its immediate neighbour-
hood, where the international law-based order and stability and security of Europe are 
challenged to a degree unprecedented since the beginning of European integration […]”.

83 For the European parliament (Doc. A8-0039/2015) the priorities are: “protecting 
European values and interests and enforcing the political and legal order in Europe, thereby 
restoring and safeguarding peace and stability; improving the Eu’s contribution to the ter-
ritorial defence of its Member states and the security of its citizens by strengthening its 
ability to defend itself against the threats facing it, including terrorism and arms, drug and 
human trafficking; supporting security, democratisation, the rule of law and economic and 
social development in the Eu’s neighbourhood; taking a leading role in the resolution of 
conflicts, including through peacekeeping and peace enforcement in the context of CsD” 
(point 1)”. For a critic to such approach, see the Minority Opinion of sabine lösing and 
Javier Couso, according to which “the report insists that political, economic, financial and 
defence resources of Eu and Member states must be combined in order to maximise Eu’s 
geostrategic influence and unleash its full potential as a global player. It promotes the subor-
dination of all strategic policy areas under CFsp/CsDp and demands increased resources for 
defence and military. the report […] supports the merge of internal and external security”.

84 see, exempli causae, European Comission, high representative, Joint Communication 
to the European Parliament and the Council, Action Plan on Human Rights and Democracy 
(2015-2019) “Keeping human rights at the heart of the EU agenda”, brussels, 28.4.2015 JoIN 
(2015) 16 final. the Communication reconfirms the essential role assumed by democracy 
for the international relations stability: “In these circumstances, international attention 
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the pursuit of the common values set out in article 21(1) tEu still 
remains the frame of the whole external action; the balance between them, 
which is necessary for the needs of the international situation and then, 
ultimately, their own concrete implementation, depends above all on the 
determinations of the CFsp. 

the reports presented by the high representative in 2015 (The Euro-
pean Union in a changing global environment) 85 and mostly in 2016 (Global 
Strategy), highlight the need of the union to integrate various policies and 
use all possible tools in order to “promote peace and guarantee the secu-
rity of its citizens and territory”. As for values, the Global Strategy states: 
“we will be guided by clear principles. these stem as much from a real-
istic assessment of the current strategic environment as from an idealistic 
aspiration to advance a better world. principled pragmatism will guide our 
external action in the years ahead”. 86

 the euphemistic expression “principled pragmatism”, 87 along with 
“practical principled way in peacebuilding”, should characterise the current 
moment of the CFsp, by allowing it to answer to the current crisis, with-
out giving up the traditional values but also with all the due prudence and 

is naturally focused on stability. however, lasting stability cannot be achieved through 
security and economic prosperity alone. Citizens’ loyalty towards their state (…) can only 
be achieved in a democratic society, based on respect for human rights and fundamental 
freedoms, in which the government is not corrupt and is accountable (…)” (3). 

85 see The European Union in a changing global environment A more connected, contested 
and complex world, strategic assessment of hr/Vp in preparation of the 2016 Eu global 
strategy on Foreign and security policy of June 2016 of the May 23, 2015. At 18 you can 
read: “the Common security and Defence policy pioneered the ‘comprehensive approach to 
external conflicts and crises’. today the comprehensive approach is even more relevant than 
a decade ago. with conflicts proliferating and escalating, a proactive rather than reactive Eu 
policy must combine early warning, conflict prevention, crisis management and peacebuild-
ing in a coherent whole. […] A joined-up approach is needed today, not only in external 
conflicts and crises, but in virtually every aspect of the Eu’s presence in the world. this puts 
a premium on the various actors and instruments of Eu external action working in synergy 
[…] Closest to home, developing a joined-up external action means establishing closer links 
between enlargement, neighbourhood, migration, energy, and security and defence policies. 
Concerted external action is necessary to make our immediate neighbours more democratic, 
prosperous and well governed, as well as more resilient and secure”. on this document, see 
also sabine selchow, op. cit., 5; sven biscop, Global and Operational: A New Strategy for EU, 
(IAI working papers 15/27, June 2015), in www.egmontinstitute.be and house of lords, Eu 
Committee, Europe in the World: towards a More effective foreign and security strategy, (london, 
house of lords Authority, 8th report of session 2015/16, 2016), 293.

86 Doc. cit., 8; see also 9.
87 this expression is usually used also in the field of the united Nations. see for instance 

ban ki-moon, “the spirit of principled pragmatism”, in The Economist (2007), and John 
ruggie, “principled pragmatism – the way forward for business and human rights”, (2010).
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essential care to pursue the safety of the union and its citizens. Formally 
exemplary, this program has to be considered more a suggestive slogan 88 
rather that a concrete political project. Nevertheless, the union admitted 
its ambition to dissociate itself from too “idealistic aspirations”. Actually, 
the recent developments of international crisis in Africa and Middle East, 
and, in particular, the agreement with turkey on March 18, 2016 89 on the 
readmission of refugees, are at odds with the perception of a union inspired 
by its own values and principles in international relations.

88 see also “Eu foreign policy is not a solo performance: it is an orchestra which plays 
from the same score” (Strategy cit., 46). 

89 the agreement implements the Action plan agreed between the European Council 
and the turkish prime minister Ahmet Davutoglu on 29 November 2015. on this agree-
ment see steve peers, “the final Eu/turkey refugee deal: a legal assessment”, in EU Law 
Analysis (2016), and Charles de Marcilly, Angéline garde, “the Eu-turkey Agreement 
and its implications – An unavoidable but conditional agreement”, European Issues (2016).
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FranCisCo PasCual-vives*

thE EuropEAN uNIoN  
AND INtErNAtIoNAl INVEstMENt lAw:  

ChAllENgEs IN INtEgrAtINg  
A DECENtrAlIzED rEgIME

1. Introduction 

this paper discusses developments in European union (Eu) policy 
regarding foreign investment protection agreements and comments on 
some of the ways the Eu may contribute to the evolution and development 
of international investment law. Indeed, following the Eu’s assumption 
of competence in this area under the 2009 lisbon treaty, 1 it is necessary 
to look at how the agreements the Eu is negotiating with different states 
(Canada, singapore and the united states of America) are affecting this 
area of international law.

* this paper was done in the context of the research activities under the project “la unión 
Europea ante los Estados fracasados de su vecindario: retos y respuestas desde el Derecho 
internacional” (“the European union and failed states in its neighbourhood”) (ref. DEr2015-
63498-C2-1-p MINECo/FEDEr). the author can be contacted at f.pascualvives@uah.es

1 For an introductory analysis of the main legal issues that attributing the exercise of 
this competence to the Eu poses to international investment law: see Jacqueline Dutheil 
de la rochère, “le pouvoir des États membres de l’union Européenne de conclure des 
traités bilatéraux d’investissement”, in Le droit européen et l’investissement, dirs. Catherine 
kessedjian and Charles leben (paris: panthéon Assas, 2009), 33-39; Nikos lavranos, “New 
Developments in the Interaction between International Investment law and Eu law”, 
The Law and Practice of International Courts and Tribunals 9 (2010), 416-436; Marc bun-
genberg, “the Division of Competences between the Eu and Its Member states in the 
Area of Investment politics”, in European Yearbook of International Economic Law. Special 
Issue: International Investment Law and EU Law, eds. Marc bungenberg, Jörg griebel, 
steffen hindelang (berlin/heildeberg: springer/Verlag, 2011), 29-42; george A. bermann, 
“Navigating Eu law and the law of International Arbitration”, Arbitration International 
28 (2012), 420-424; and Frank hoffmeister and günes Ünüvar, “From bIts and pieces 
towards European Investment Agreements”, in EU and Investment Agreements, eds. Marc 
bungenberg, August reinisch, Christian tietje (baden-baden: Nomos, 2013), 57-85.
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we will first discuss how the Eu attempts to promote and include a 
number of European values that are recognized in primary law in its inter-
national agreements, such as, for example, the principles of solidarity and 
transparency in establishing new means to settle investor-state disputes; 
second, how the impetus of the Eu and other international entities can 
bring about more public elements being included in this area where ten-
sion traditionally exists between the public and the private spheres; 2 and, 
third, the challenges posed for the Eu and its Member states by this com-
petence being fully exercised through the conclusion of international agree-
ments that replace the Member state bilateral investment treaties (bIts) 
concluded amongst themselves and with non-Eu states.

to proceed with this analysis, we first offer a somewhat impressionis-
tic outline of the main features of the investment policy of several Mem-
ber states before the lisbon treaty entered into force as a way of illus-
trating how this policy has evolved. we also discuss the different legal 
mechanisms that have been instituted since then to resolve problems 
arising from the attributing competence in this area to the Eu, particu-
larly mechanisms put in place to establish a transitional regime to adapt 
Member state practice to the new scenario. this part shows that before 
the lisbon treaty entered into force, Member states exercised this com-
petence autonomously and with scant uniformity. they operated bilater-
ally, in many cases even in the absence of a model bIt. this means that 
the Eu will have to gradually amend the asymmetric legal framework put 
in place by Member states. 

we then go on to discuss the most recent manifestations of this Eu 
competence in external relations, with special reference to the inter-
national trade and investment agreements the Eu has negotiated and 
is negotiating with third parties. specific consideration is given to the 
Comprehensive Economic and trade Agreement (CEtA) negotiated with 
Canada, the Free trade Agreement negotiated with singapore (singapore 
FtA) and the transatlantic trade and Investment partnership (ttIp) 
still under negotiation with the united states of America. the analysis of 
these agreements is also to determine the extent to which they all contain 
European values and how this contributes to the development of inter-
national investment law. 

2 stephan w. schill, “International Investment law and Comparative public law – An 
Introduction”, in International Investment Law and Comparative Public Law, ed. stephan 
w. schill (oxford: oxford university press, 2010), 3-37.



The European Union and International Investment Law     247

2. The legal scenario prior to the Lisbon Treaty: diversity and asym-
metry of Member State policies

2.1. Tension between sovereignty and integration

Member state activity regarding investment protection agreements can 
be defined as diverse and asymmetric. 3 two major categories of inter-
national agreements are discernible: agreements concluded between two 
Member states (intra-Eu bIts) and agreements concluded by a Member 
state with a third state (extra-Eu bIts). Also coexisting alongside them is 
the Energy Charter treaty 4 (ECt), a multilateral treaty with a chapter on 
foreign investment protection to which the Eu and most of its Member 
states are parties 5 along with other subjects of international law. 6

2.1.1. A jurisdictional response for intra-EU BITs

Intra-Eu bIts, a group of nearly 200 bilateral agreements concluded 
between Eastern and western European states before the former became 
Eu members, 7 are considered by the European Commission as fragment-
ing the common market since, being bilateral in nature, they grant specific, 
exclusive protection to nationals of certain state parties not offered to other 
Eu citizens. this is why the European Commission has repeatedly urged 
Member states to denounce intra-Eu bIts and take necessary measures to 
terminate their effects immediately. 8 In this context, the European Com-

3 stephen woolcock, “the Eu Approach to International Investment policy After the 
lisbon treaty”, Doc. EXpo/b/INtA/FwC/2009-01/lot7/07-08-09 (2010), 31-44.

4 United Nations Treaty Series, vol. 2080, No. 36116, 95.
5 Italy withdrew from the ECt as of January 2016 and since that date is an observer 

state. At the time of this writing, the Eu Council is expected to publish a determination 
of the consequences of Italy’s withdrawal from the perspective of Eu law, as the Eu is a 
contracting party of the ECt.

6 the importance of this treaty must not be underestimated. of the 96 investment 
arbitrations initiated based on the ECt up to the time this text was finalized, no less than 
60 (62.5%) involve Eu Member states as respondents, in this order: spain (31); Czech 
republic (7); hungary and Italy (5); bulgaria (4); germany (2); Croatia, slovakia, slovenia, 
latvia, poland and romania (1).

7 Except for the bIts entered into by germany with: greece (signed on 27 March 1961) 
and portugal (signed on 19 June 1980), before these two states joined the Eu.

8 At first, the European Commission alleged that these agreements would end up being 
incompatible with Eu law: see Christer söderlund, “Intra-Eu bIt Investment protection 
and the EC treaty”, Journal of International Arbitration 24 (2007), 455-468; Francisco 
pascual-Vives, “los acuerdos sobre promoción y protección recíproca de las inversiones 
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mission brought infringement proceedings on 18 June 2015 against five 
Member states which at the time had pending investment arbitrations in 
regard to the application of intra-Eu bIts (Austria, slovakia, Netherlands, 
romania and sweden), notwithstanding the fact that all other Member 
states, with the exception of Ireland and Italy, 9 were also targets of inves-
tigation in this regard. 10

If this infringement action is decided in favour of the European Commis-

extranjeras y el Derecho de la unión Europea”, Revista Española de Derecho Europeo 40 
(2011), 485-487; and steffen hindelang, “Member state bIts – there’s still (some) life in 
the old Dog yet: Incompatibility of Existing Member state bIts with Eu law and pos-
sible remedies – A proposition paper”, in Yearbook on International Investment Law & 
Policy 2010-2011, ed. karl p. sauvant (oxford: oxford university press, 2012), 220-234. 
In Eastern Sugar vs Czech Republic, an investment arbitration brought under the Czech 
republic-Netherlands bIt, the tribunal, in its partial decision, cited evidence submitted by 
the respondent state consisting of a letter from the European Commission to the Czech 
Ministry of Finance stating “the application of intra-Eu bIts could lead to a more favour-
able treatment of investors and investments between the parties covered by the bIts and 
consequently discriminate against other Member states, a situation which would not be in 
accordance with the relevant treaty provisions. the Commission therefore takes the view 
that intra-Eu bIts should be terminated in so far as the matters under the agreements 
fall under Community competence”: see Eastern Sugar vs Czech Republic (sCC Case No. 
084/2004, partial Award of 27 March 2007, 24-25). In subsequent investment arbitrations 
also brought on the basis of other intra-Eu bIts, the European Commission has reiterated 
this position and has presented, albeit still unsuccessfully, legal arguments in favour of same, 
based not only on potential contradiction with Eu law but also on its non-applicability in 
light of the law of treaties: see Eureko B.V. vs Slovak Republic (pCA Case No. 2008-13, 
Award on Jurisdiction, Arbitrability and suspension of 26 october 2010, paras. 175-211) 
(this case, to which we refer in footnote 10, was later named Achmea B.V. vs Slovak Republic).

9 At the time this text went to press, Ireland and Italy had no intra-Eu bIts in force.
10 In addition to this infringement proceeding there is the matter referred to the ECJ for 

a preliminary ruling by the Federal supreme Court in karlsruhe on 3 March 2016, resulting 
from the slovak republic challenge of the decision handed down by an arbitration tribunal 
administered by the permanent Court of Arbitration in Achmea B.V. vs Slovak Republic. 
In this preliminary ruling, the Federal supreme Court formulates the following questions 
to the luxembourg Court: “1. whether article 344 tFEu precludes the application of a 
provision in a bilateral investment protection treaty between Member states of the union 
(a so-called internal union bIt), according to which an investor of a treaty state can initi-
ate proceedings before a court of arbitration in case of a dispute regarding investments 
in the other treaty state, if the investment protection treaty has been made prior to the 
accession to the union of one of the treaty states, and the arbitration proceedings have 
been submitted only thereafter?

If the answer to Question 1 is negative:
2. Does article 267 tFEu preclude the application of such regulation provision?
If the answers to Questions 1 and 2 are negative:
3. Does article 18.1 tFEu preclude the application of such a provision if the conditions 

described in Question 1 apply?” (unofficial translation from the german).
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sion and, in the contentious phase, the European Court of Justice (ECJ) orders 
adoption of all necessary measures to eliminate incompatibility between 
international investment law and Eu law, the five Member under investiga-
tion would have to terminate all their existing intra-Eu bIts. 11 Furthermore, 
these ECJ decisions would send a very clear message to the other Member 
states, 12 who would need to take similar measures to offset the certainty of 
the European Commission bringing infringement proceedings against them.

these measures would not affect any investment arbitrations pending 
before any ECJ decision finding infringement of Eu law. such proceedings 
would continue and Member states would have to assume the consequences 
of any decision adopted by arbitral tribunals. these decisions, however, 
may lead to complex scenarios such as the one created as a result of the 
arbitration lodged by several swedish investors against romania. 13 this 
litigation concluded with an award in favour of the investors, the execu-
tion of which is turning out to be quite controversial because for its part, 
the European Commission 14 considers it a state aid that is contrary to Eu 
law 15 and, for their part, the investors are seeking to have it enforced in 
different domestic fora inside and outside the European borders. 

the procedure for withdrawal from these intra-Eu bIts would, in any 
case, be governed by their own provisions and, in particular, subject to 
the scope and content of the “sunset clauses” they all contain. this type 
of clause protects investments made during the life of the agreement for 
an additional period after the bIt is terminated.

11 Francisco pascual-Vives, “El subsistema regional comunitario ante el regimen inter-
nacional de protección de las inversiones extranjeras”, Revista de Derecho Comunitario 
Europeo 36 (2010), 476-480; and Angelos Dimopoulos, “the Validity and Applicability of 
International Investment Agreements between Eu Member states under Eu and Interna-
tional law”, Common Market Law Review 48 (2011), 90-91. 

12 spain, for example, has concluded intra-Eu bIts with: the former Czechoslovakia 
(BOE, 7 February 1992); hungary (BOE, 9 september 1992); poland (BOE, 4 June 1993); 
romania (BOE, 23 November 1995); lithuania (BOE, 25 January 1996); latvia (BOE, 5 
June 1997); bulgaria (BOE, 16 June 1998); Estonia (BOE, 15 July 1998); Croatia (BOE, 
29 october 1998); and slovenia (BOE, 11 May 2000) (BOE is the abbreviation for Boletín 
Oficial del Estado, official state gazette).

13 Ioan Micula, Viorel Micula and others vs Romania (ICsID Case No. Arb/05/20, Award 
of 11 December 2013 and Decision of Annulment of 26 February 2016).

14 Commission Decision (Eu) 2015/1470 of 30 March 2015 on state aid sA.38517 (2014/C) 
(ex 2014/NN) implemented by romania – Arbitral award Micula vs romania of 11 December 
2013 (notified under document C(2015) 2112) (OJ l 232, 4 september 2016, 43-70).

15 generally, in regard to compliance with investment arbitration decisions under 
European competition law: see pietro ortolani, “Intra-Eu Arbitral Awards vis-à-vis article 
107 tFuE: state Aid law as a limit to Compliance”, Journal of International Dispute 
Settlement 6 (2015), 118-135.



    250 Solidarity and Protection of Individuals in E.U. Law

one measure Member states can take to be in compliance with Eu law 
in the event of a potentially unfavourable ECJ decision is to devoid their 
“sunset clauses” of any legal effect. such a measure would permit effective, 
immediate compliance with the eventual ECJ decision, whereas maintaining 
the “sunset clause” would amount to a serious setback for the European 
Commissions’ harmonizing aspirations, as it would leave open the possibil-
ity of international litigation against the Member states during the period 
of time envisaged by the “sunset clause”.

leaving aside the hypothetical consequences that could arise out of any 
such infringement proceedings brought by the European Commission, the 
truth is that for the time being Member states are quite willing to keep the 
underlying tension between sovereignty and integration alive. on 7 April 
2016, five Member states (germany, Austria, Finland, France and the 
Netherlands) announced a proposal showing their willingness to reach an 
agreement leading both to a coordinated termination of all intra-Eu bIts 
in force and the cancelling of all “sunset clauses” effective immediately. 16

these five states propose concluding an international agreement 
amongst all the Eu Member states that would provide for an orderly, auto-
matic termination of all intra-Eu bIts and introduce a coordinated system 
of protection for European investors that would not impair place them at 
disadvantage vis-à-vis non-European investors who benefit from provisions 
under extra-Eu bIts. In other words, these states, aware of the mandatory 
effect an unfavourable ECJ decision would have on their interests in this 
area, are proposing to lower the tension between sovereignty and integra-
tion created by intra-Eu bIts by instituting a multilateral intergovernmen-
tal cooperation mechanism. From an Eu law perspective, it is important 
to point out that Eu and its Member states are resorting more and more 
to concluding international treaties falling outside primary law in order to 
deal with some of the challenges posed by the European integration pro-
cess. this is an incipient “regulatory de-localization” process, the most 
representative example of which might be the whole network of treaties 
created as a result of the Eu’s reaction to the financial crisis. this shows, 
nonetheless, the point to which the law of treaties can enrich Eu law and 
how the European integration process can contribute to the advancement 
of the law of treaties applicable to international organizations.

Notwithstanding the notable value of the proposal made by germany, 
Austria, Finland, France and the Netherlands, some Member states have, 
for the first time, expressly stated their intention to terminate their intra-Eu 
bIts. It is important to remember, first, that Ireland has never shown any 
special interest in concluding this type of agreement and Italy has already 

16 trade policy Committee (services and Investment), Doc. 25/16, 7 April 2016. 
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denounced them. As such, both states would not be obligated to participate 
in the multilateral international agreement proposed by the five Member 
states cited above. their non-participation, however, would keep alive the 
legal asymmetry between Irish and Italian investors and those of the rest 
of the Eu Member states, precisely the scenario that this proposal sought 
to eliminate. Furthermore, in our view, non-participation by Ireland and 
Italy in such an agreement would deprive it of another of its potential vir-
tues, that of establishing sort of a Eu-model bIt 17 that would establish a 
common threshold of substantive and procedural obligations.

lastly, it should not be overlooked that potential termination of all intra-
Eu bIts, including the necessary deactivation of their “sunset clauses”, 
would not ensure a complete end to the investment arbitrations brought 
by investors of one Eu Member state against another Member state. In 
fact, litigating in this way remains possible under the ECt. 18

2.1.2. A legislative response for extra-EU BITs

In regard to extra-Eu bIts, we study the agreements concluded by ger-
many, spain, France and the Netherlands with Venezuela and kuwait, in 
order to compare some of their provisions and highlight the diverse, asym-
metric nature of the current bilateral regime in force between Eu Member 
states and third states. we offer four examples that refer to different sub-
stantive and procedural aspects established under these bilateral agreements.

First, these bIts use different approaches to define the concept of for-
eign investor in the case of legal persons. some require them to be linked 
directly to a state, 19 while others also include indirectly controlled corpo-
rations under the heading of legal person. 20

17 we are aware that the European Commission has stated that “a one-size-fits-all 
model for investment agreements with 3rd countries would necessarily be neither feasible 
nor desirable” and, rather, that it prefers “(to) take into account each specific negotiating 
context”: see “towards a comprehensive European international investment policy”, CoM 
(2010) 343 final, 6.

18 Except for Italy, once the twenty-year period provided for the ECt “sunset clause” 
expires. Indeed, article 47.3 ECt provides: “the provisions of this treaty shall continue to 
apply to Investments made in the Area of a Contracting party by Investors of other Con-
tracting parties or in the Area of other Contracting parties by Investors of that Contracting 
party as of the date when that Contracting party’s withdrawal from the treaty takes effect 
for a period of 20 years from such date”.

19 germany-kuwait bIt (article 1.3); germany-Venezuela bIt (article 1.4); spain-
kuwait bIt (article 1.2); and spain-Venezuela bIt (article I.1.b).

20 France-kuwait bIt (article 1.4); France-Venezuela bIt (article 1.3); Netherlands-
kuwait bIt (article 1.2.d); and Netherlands-Venezuela bIt (article 1.b.iii). this last bIt 
was denounced by Venezuela and is no longer in force.
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second, some of the protection obligations are diverse in their scope, such 
as fair and equitable treatment. while some bIts link these to international law, 
stating that the content of the standard must be equivalent to the minimum 
standard of treatment recognized under general international law, 21 other agree-
ments present such treatment as a special, autonomous obligation under inter-
national investment law, the scope of which is subject to the interpretation of 
an arbitration tribunal dealing with the specific circumstances in each dispute. 22

third, in regard to dispute settlement mechanisms, bIts generally estab-
lish a flexible system offering foreign investors the possibility of seeking 
investment arbitration from different international institutions or ad hoc 
bodies, sometimes with fork in the road clauses: provisions that make the 
investor choose definitively between the host state jurisdiction and invest-
ment arbitration. 23 Furthermore, there is even greater flexibility regarding 
dispute settlement if we consider that poland is not a party to the washing-
ton Convention (ICsID Convention) 24 and, consequently, foreign investors 
operating in that Member state cannot to resort to “ICsID arbitration”.

And, fourth, there is also no single criteria used to define the bIts’ 
period of validity 25 or the validity of “sunset clauses”, 26 that protect invest-
ments made during the life of the agreement for an additional period after 
its termination. since different periods of validity are established by bIts, 
the solution that could be adopted to do away with these differences, as 
stated previously, would be to make all the Member states terminate such 
clauses, expressly and unequivocally eliminating them across the board. 

owing to the diverse, asymmetric nature of these provisions, while Euro-
pean institutions have been outlining the scope of this competence and 
exercising it effectively both ad intra and ad extra, mechanisms have been 
developed to manage the transition out of the bilateral foreign investment 
protection regime. this is the case of regulation (Eu) No. 1219/2012 of 

21 spain-kuwait bIt (article 3.1); spain-Venezuela bIt (article IV.1); France-Venezuela 
bIt (article 3.1); and France-kuwait bIt (article 4).

22 Netherlands-kuwait bIt (article 3.1); and germany-kuwait bIt (article 2.1).
23 Netherlands-kuwait bIt (article 9.4); and France-Venezuela bIt (article 8.2).
24 United Nations Treaty Series, vol. 575, No. 8359, 159.
25 germany-kuwait bIt (fifteen years); germany-Venezuela bIt (fifteen years); spain-

kuwait bIt (fifteen years); spain-Venezuela bIt (ten years); France-kuwait bIt (twenty 
years); France-Venezuela bIt (fifteen years); Netherlands-kuwait bIt (twenty years); and 
Netherlands-Venezuela bIt (fifteen years).

26 germany-kuwait bIt (twenty years); germany-Venezuela bIt (fifteen years); spain-
kuwait bIt (fifteen years); spain-Venezuela bIt (ten years); France-kuwait bIt (twenty 
years); France-Venezuela bIt (fifteen years); Netherlands-kuwait bIt (twenty years); and 
Netherlands-Venezuela bIt (fifteen years).
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the European parliament and of the Council, of 12 December 2012, that 
establishes transitory arrangements for bilateral investment agreements 
between Member states and third countries. 27

2.2. Management of asymmetry and diversity by the European Union

For Member states, the attribution of competence over foreign invest-
ment to the Eu amounts to a change in the bilateral paradigm that has tra-
ditionally characterized this area. regulation No. 1219/2012 provides the 
legal means to “properly manage” the transitional period in which Member 
states’ extra-Eu bIts continue to be applicable. In particular, this regula-
tion distinguishes three categories of extra-Eu bIts. 28

First, bIts signed before 1 December 2009 may remain in force or enter 
into force provided they do not present “a serious obstacle” for Eu conclu-
sion of future investment agreements (article 6). It is up to the European 
Commission to evaluate whether or not this is the case (article 5) and, in 
any event, to annually publish the list of agreements that are compatible 
with Eu law in the Official Journal (article 4). 29 For example, in addition 
to the bIts it has in force, spain notified the European Commission of 
other agreements signed with Angola (21 November 2007); saudi Arabia 
(9 April 2006); Ethiopia (17 March 2009); gambia (17 December 2008); 
ghana (6 october 2006); Democratic republic of Congo (18 December 
2008) and yemen (29 January 2008). 

these agreements were included in the aforementioned list published 
in the Official Journal, and will enter into force when the parties manifest 
their consent. the bIts concluded by spain with senegal 30 and bahrain 31 
were published in the official state gazette of spain during 2015, while the 
bIt concluded with Mauritania was published in 2016. 32 other Eu Mem-
ber states also have extra-Eu bIts in a similar situation. this is the case, 
for example, of agreements concluded by: the Netherlands with oman (17 
January 2009); by France with Angola (24 January 2008), guinea (10 July 

27 OJ l 351, 20 December 2012, 40.
28 Antonio pastor palomar, “la aplicación práctica del reglamento (uE) nº 1219/2012 

sobre los acuerdos bilaterales de inversión entre Estados miembros y terceros países”, 
Revista General de Derecho Europeo 31 (2013), 1-21.

29 OJ C 131, 8 May 2013, 2; OJ C 169, 5 June 2014, 1; OJ C 135, 24 April 2015, 1; and 
OJ C 149, 27 April 2016, 1.

30 BOE, 19 March 2015 (signed on 22 November 2007).
31 BOE, 3 April 2015 (signed on 22 May 2008).
32 BOE, 26 March 2016 (signed on 24 July 2008).
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2007) and syria (12 May 2009); by germany with timor-leste (10 August 
2005); by the united kingdom with Qatar (18 september 2009), kuwait (8 
october 2009) and Ethiopia (19 November 2009); by Denmark with bangla-
desh (5 November 2009); and by belgium with Colombia (4 February 2009).

second, bIts intended to be concluded or amended after 9 January 
2013, the date on which regulation No. 1219/2012 entered into force, are 
subject to an authorization process (article 9) in which the European Com-
mission reviews their compatibility with Eu law and European investment 
policy (article 9.1) and can “require the Member state to include or remove 
from such negotiations and prospective bilateral investment agreements 
any clauses where necessary to ensure consistency with the union’s invest-
ment policy or compatibility with union law” (article 9.2). After the bIt 
has been negotiated, the Member state must obtain authorization from the 
European Commission before signing or agreeing to it (article 11). while 
this paper is being written, spain, for example, is negotiating bIts with 
belarus, Qatar, guyana and Mongolia that will be subject to prior autho-
rization under regulation No. 1219/2012.

And, third, bIts signed between 1 December 2009 and 9 January 2013 
can enter into force (article 12) after the European Commission finds them 
compatible with Eu law under the aforementioned article 9 of regula-
tion No. 1219/2012. this is the status of the bIts signed by spain with 
Mozambique (18 october 2010) and haiti (17 November 2012); by France 
with Mauritius (8 March 2010) and Iraq (31 october 2010); by germany 
with pakistan (1 December 2009), Congo (22 November 2010) and Iraq 
(4 December 2010); by united kingdom with libya (23 December 2009); 
and by slovakia with kenya (14 December 2011).

Extra-Eu bIts will remain in force “until a bilateral investment agreement 
between the union and the same third country enters into force” (article 3), 
at which time they will be replaced by said agreement and legal mechanisms 
provided under the law of treaties will need to be applied to limit the effects 
of “sunset clauses”. 33 therefore, the agreement under negotiation between 
the uE and China 34 will have to provide for limiting or excepting the legal 
effects of not only article 14.4 of the spain-China bIt, 35 a provision keep-
ing said bIt in force for a ten-year period after its termination; but also 
of article 15.3 of the Netherlands-China bIt, that provides an analogous 
fifteen-year period, and article 15.4 of the germany-China bIt, establishing 
a twenty-year period. theoretically there is nothing to prevent the parties 

33 see supra, section 2.1.2 in relation to footnotes 25-26.
34 Ip/14/33, 20 January 2014; and “Elements for a new strategy on China”, JoIN 

(2016), 30 final, 22 June 2016, 7.
35 BOE, 8 July 2008.
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to a bilateral agreement (in this case an extra-Eu bIt) from limiting the 
effects of such clauses by including an express, unequivocal stipulation in 
any international agreement they may subsequently conclude. 36

In any case, it is clear that the management of asymmetry as proposed 
by the European Commission using Eu secondary law does not ensure the 
creation of a completely uniform legal framework. In fact, extra-Eu bIts 
concluded by some Member states can remain in force provided the Eu 
itself does not initiate negotiations to conclude an agreement on investment 
protection with the same subject of international law. 37

In conclusion, the European Commission has tried to deal with the 
legal asymmetry and diversity stemming from Member state bIts. In the 
face of the resistance to change shown by many Member states in regard 
to intra-Eu bIts, a last resort has been implemented from the context of 
integration: Eu law infringement proceedings. Meanwhile, it has not yet 
been necessary for extra-Eu bIts to invoke the jurisdictional route again 38 
and Eu secondary law has been established subjecting such agreements to 
a transitory regime enabling state sovereignty to be reconciled with new 
commitments under the European integration process.

2.3. Influence of pending investment arbitrations

Aside from the legal challenges posed to the Eu and its Member 
states, development of a new European foreign investment protection 

36 see infra, section 3.2 (this the solution proposed by the singapore FtA).
37 the expressions “uncertain future” o “interim period” have also been used to respec-

tively describe this scenario: see Javier Díez-hochleitner, “El incierto futuro de los acuerdos 
bilaterales de protección de inversiones celebrados por los Estados miembros de la uE”, 
Revista Española de Derecho Europeo 33 (2010), 5-43; and Antonio pastor palomar, “la 
interinidad de los ApprIs bilaterales de los Estados miembros con la vigencia del tratado 
de lisboa”, in Los resultados de la Presidencia española de la Unión Europea. Actas de las 
Jornadas Extraordinarias de la Asociación de Profesores de Derecho Internacional y Relaciones 
Internacionales (Madrid: publicaciones de la Escuela Diplomática, 2011), 301-309.

38 It is important to recall that in 2009 the European Commission initiated infringe-
ment proceedings against Austria, sweden and Finland, alleging that some extra-Eu bIts 
concluded by these Member states were not compatible with Eu law. the European Court 
of Justice ruled that these Member states had not complied with their obligations under 
Eu law and needed to take all necessary measures to comply, including terminating the 
disputed bIts: see Markus burgstaller, “the Future of bilateral Investment treaties of 
Eu Member states”, in European Yearbook of International Economic Law. Special Issue: 
International Investment Law and EU Law, eds. Marc bungenberg, Jörg griebel, steffen 
hindelang (berlin/heildeberg: springer/Verlag, 2011), 58-61.
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regime is tempered by a circumstance of special interest from a Euro-
pean integration process standpoint that may very well determine its 
immediate path: the large number of investment arbitrations underway 
to date against Eu Member states based on intra-Eu 39 bIts, extra-Eu 40                                                                                                             

39 130 investment arbitrations have been initiated under intra-Eu bIts: see uNCtAD, 
“Investor-state Dispute settlement: review of Developments in 2015”, IIA – Issues Note 2 
(2016), 4; and ICsID, “the ICsID Caseload – statics – special Focus – European union”, 
(2016), 7-16. 

40 Fewer investment arbitration proceedings have been initiated under extra-Eu bIts, 
amongst which: see Ameritech vs Republic of Poland (uNCItrAl Case, based on the poland-
united states of America bIt); Emilio Agustín Maffezini vs Kingdom of Spain (ICsID Case 
No. Arb/97/7, based on the spain-Argentina bIt); Ronald S. Lauder vs Czech Republic 
(uNCItrAl Case, based on the Czech republic-united states of America bIt); Alex 
Genin, Eastern Credit Limited, Inc. and A.S. Baltoil vs Republic of Estonia (ICsID Case No. 
Arb/99/2, based on the Estonia-united states of America bIt); Ashok Sancheti vs Germany 
(uNCItrAl Case, based on the germany-India bIt); Noble Ventures, Inc. vs Romania 
(ICsID Case No. Arb/01/11, based on the romania-united states of America bIt); Mr. 
Nedjeljko Ulemek vs Croatia (uNCItrAl Case, based on the Canada-Croatia bIt); Telenor 
Mobile Communications AS vs Republic of Hungary (ICsID Case No. Arb/04/15, based on 
the hungary-Norway bIt); Cargill, Incorporated vs Republic of Poland (uNCItrAl Case, 
based on the poland-united states of America bIt); Parkerings-Compagniet AS vs Republic 
of Lithuania (ICsID Case No. Arb/05/8, based on the lithuania-Norway bIt); Ashok 
Sancheti vs United Kingdom (uNCItrAl Case, based on the India-united kingdom bIt); 
Rail World LLC and others vs Republic of Estonia (ICsID Case No. Arb/06/6, based on the 
Estonia-united states of America bIt); Phoenix Action Ltd vs Czech Republic (ICsID Case 
No. Arb/06/5, based on the Czech republic-Israel bIt); S&T Oil Equipment & Machin-
ery Ltd. vs Romania (ICsID Case No. Arb/07/13, based on the romania-united states of 
America bIt); Kaliningrad Region vs Lithuania (ICC Case, based on the lithuania-russia 
bIt); Frontier Petroleum Services Ltd. vs Czech Republic (uNCItrAl Case, based on the 
Canada-Czech republic bIt); Czechoslonor AS vs Czech Republic (based on the Czech 
republic-Norway bIt); The East Cement for Investment Company vs Republic of Poland 
(ICC Case No. 16509/JhN, based on the Jordan-poland bIt); David Minnotte and Robert 
Lewis vs Republic of Poland (ICsID Case No. Arb(AF)/10/1, based on the poland-united 
states of America bIt); Ömer Dede and Serdar Elhüseyni vs Romania (ICsID Case No. 
Arb/10/22, based on the romania-turkey bIt); Hassan Awdi, Enterprise Business Con-
sultants, Inc. and Alfa El Corporation vs Romania (ICsID Case No. Arb/10/13, based on 
the romania-united states of America bIt); Vincent J. Ryan, Schooner Capital LLC, and 
Atlantic Investment Partners LLC vs Republic of Poland (ICsID Case No. Arb(AF)/11/3, 
based on the poland-united states of America bIt); Ping An Life Insurance Company of 
China, Limited and Ping An Insurance (Group) Company of China, Limited vs Kingdom 
of Belgium (ICsID Case No. Arb/12/29, based on the belgium-luxembourg Economic 
union-China bIt); Inversión y Gestión de Bienes, IGB, S.L. and IGB18 Las Rozas, S.L. vs 
Kingdom of Spain (ICsID Case No. Arb/12/17, based on the spain-Venezuela bIt); OAO 
Gazprom vs Republic of Lithuania (uNCItrAl Case, based on the lithuania-russia bIt); 
Erbil Serter vs French Republic (ICsID Case No. Arb/13/22, based on the France-turkey 
bIt); Ayoub-Farid Saab and Fadi Saab vs Cyprus (ICC Case, based on the Cyprus-lebanon 
bIt); Mr. Kristian Almås and Mr. Geir Almås vs Republic of Poland (pCA Case No. 2015-
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bIts and the ECt. 41

All this litigation may have an impact on incipient Eu investment policy 
regarding third states. As a simple example, we know that the Eu cannot 
join the ICsID Convention, 42 and since issues relating to application of Eu 
law are being debated in many of the investment arbitration cases brought 
against Eu Member states, the European Commission has had to become 
involved as amicus curiae and, among other things, present arguments con-
cerning the applicability of Eu law in such proceedings.

In effect, this issue has already notably influenced Eu negotiations with 
Canada, singapore and the united states of America. In order to overcome 
problems derived from the Eu not being a party to the ICsID Convention, 
the ad hoc arbitration option is gaining ground. such arbitration under the 
rules of the united Nations Commission on International trade law (uncit-
ral) and its administration by the secretariats of either the permanent Court 
of Arbitration (pCA) or the International Centre for the settlement of Invest-
ment Disputes (ICsID) would include the most recent legal developments 
in international investment law regarding transparency. 43 Furthermore, the 
European Commission has included mechanisms in its negotiations that 
would allow non-disputing parties to present allegations during investment 
arbitration. 44 In future arbitrations, the Commission will be able to act with 
this more-privileged procedural status, instead of as amicus curiae.

In our view, pending arbitrations against Member states can still shape 
the way in which the Eu manages the exercise of this ad extra competence 
in coming years. In particular, we want to point to two purely jurisdictional 
aspects: first, relations between the ECJ and arbitration tribunals; and sec-
ond, relations between arbitration tribunals and national courts.

In regard to relations between the ECJ and arbitration tribunals, the 

13, based on the Norway-poland bIt); EuroGas Inc. and Belmont Resources Inc. vs Slovak 
Republic (ICsID Case No. Arb/14/14, based on the slovakia-united states of America 
bIt and the Canada-slovakia bIt); State General Reserve Fund of the Sultanate of Oman 
vs Republic of Bulgaria (ICsID Case No. Arb/15/43, based on the bulgaria-oman bIt); 
and Gabriel Resources Ltd. and Gabriel Resources (Jersey) vs Romania (ICsID Case No. 
Arb/15/31, based on the Canada-romania bIt).

41 see supra, footnote 6.
42 It would take an amendment to the ICsID Convention to allow the Eu to be a party 

to that international multilateral agreement: see Francisco pascual-Vives, “Elección del foro 
arbitral y del derecho applicable en el incipiente regimen europeo de protección de las 
inversiones extranjeras”, Transnational Dispute Management 12 (2015), 5-7.

43 see article 8.36 of the CEtA; article 9.22 and Annex 9-g of the singapore FtA; and 
article 18 (sub-section 4) of the ttIp proposal.

44 see article 8.38 of the CEtA; article 9.23 of the singapore FtA; and article 22 (sub-
section 4) of the ttIp proposal.
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latter can weigh in on the application of Eu secondary law when resolving 
arbitrations in which Member states are parties. Despite the fact that the 
European Commission initially saw that this power could smooth away the 
exclusive jurisdictional competences attributed to the ECJ by Eu primary 
law, 45 it has ended up recognizing and openly advocating for application 
of Eu law in some arbitrations. 46

Notwithstanding the fact that the luxembourg Court has the monopoly 
on final interpretation of Eu law, this body of law is commonly referred to 
in investment arbitrations and this generally does not cause compatibility 
problems among the different legal regimes involved. 47 In fact, arbitration 
tribunals are responsible for interpreting bIt provisions and Eu law can 
be useful in this context as a de facto component. Arbitration tribunals, 
on the other hand, have deferred to Eu jurisdiction and ruled out issuing 
interpretations of rules of Eu secondary law.

Neither should there exist any incompatibility in principle between these 
two spheres on the legal plane since, as the tribunal in European American 
Investment Bank vs Slovak Republic, carefully stated, the ECJ reserves the 
right to control the application of Eu law by arbitral tribunals on two lev-
els. 48 this is done first in the case of “non-ICsID arbitration” whose site 

45 Electrabel S.A. vs Republic of Hungary (ICsID Case No. Arb/07/19, Decision on 
Jurisdiction, Applicable law and liability of 30 November 2012, para. 5.20); and Charanne 
B.V. and Construction Investments S.A.R.L. vs Kingdom of Spain (sCC Case No. 062/2012, 
Award of 21 January 2016, para. 209).

46 In Ioan Micula, Viorel Micula and others vs Romania the European Commission 
stated during the annulment phase that “Eu law on state aid applied to the dispute since 
romania’s accession to the Eu in 2007. the Commission notes that the Award compen-
sated the Claimants for the breach of the bIt’s FEt clause from February 22, 2005 until 
April 1, 2009. For the majority of that 49-month-period – 27 months – “romania was a 
full member of the European union directly subjected to the Eu state aid discipline laid 
down in the Eu treaties”. romania would have had to seek the EC’s approval to continue 
granting Ego 24 incentives or they would have been unlawful under Eu law”: see Ioan 
Micula, Viorel Micula and others vs Romania (ICsID Case No. Arb/05/20, Decision of 
Annulment of 26 February 2016, para. 313).

47 It may be of interest to point out that an arbitration tribunal warned that “should 
ever be determined that there existed an inconsistency between the ECt and Eu law –
quad non in the present case– and absent any possibility to reconcile both rules through 
interpretation, the unqualified obligation in public international law of any arbitration 
tribunal constituted under the ECt would be to apply the former. this would be the case 
even when this to be the source of possible detriment to Eu law. Eu law does not and 
cannot “trump” public international law”: see RREEF Infrastructure (G.P.) Limited and 
RREEF Pan-European Infrastructure Two Lux S.à.r.l. vs Kingdom of Spain (ICsID Case 
No. Arb/13/30, Decision on Jurisdiction of 6 June 2016, para. 87).

48 European American Investment Bank AG (EURAM) vs Slovak Republic (pCA Case 
No. 2010-17, Award on Jurisdiction of 22 october 2012, paras. 248-267).
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is an Eu Member state, through the indirect control that national courts 
can exert over conformity of the arbitral award with Eu law and European 
ordre public 49 in the enforcement phase of the award. this power can offer 
them the possibility of seeking a preliminary ruling from the ECJ. And, 
second, in the case of “non-ICsID arbitrations” whose site is not an Eu 
Member state and “ICsID arbitrations”, ECJ control can also be indirect, 
here through Eu law infringement proceedings which can be brought by 
the European Commission when the Member state found internationally 
responsible seeks to execute an award that could be incompatible with Eu 
law. this is one of the core issues in Ioan Micula, Viorel Micula and others 
vs Romania.

In those arbitrations initiated in accordance with new agreements nego-
tiated by the European Commission, in principle, Eu secondary law could 
be a matter of discussion and litigation. this is why it would be wise to 
consider whether it might be necessary to devise new procedural formulae 
to facilitate a more fluid dialogue between the arbitration bodies created 
under the new agreements and the ECJ, 50 for example, by making it pos-
sible for the former to seek preliminary rulings from the latter, or a similar 
judicial mechanism.

however, the CEtA 51 and the ttIp proposal 52 have followed a different 
path, and expressly exclude Eu secondary law from the law applicable to 
any investment dispute arising from them. According to these agreements 
Eu secondary law has the status of domestic law and may therefore be 
considered by the tribunal only as a fact. Investment tribunals are to apply 
the agreement and other applicable rules of international law between the 
parties, and in ascertaining the meaning of a provision of the domestic law 
of one of the parties as a matter of fact, they are to follow the prevailing 
interpretation of that provision made by the courts or authorities of that 
party. this wording is expected to eliminate any potential inconsistency 
between the judicial competences of the ECJ and those of investment tri-
bunals, since it implies that the latter should follow the prevailing interpre-

49 ECJ Judgment of 1 June 1999 (C-126/97), Eco Swiss China Time Ltd and Benetton 
International NV, paras.36-39; and ECJ Judgment of 6 october 2009 (C-40/08), Asturcom 
Telecomunicaciones, S.L., and Cristina Rodríguez Nogueira, paras. 94-105.

50 stephan w. schill, “luxembourg limits: Conditions for Investor-state Dispute settle-
ment under Future Eu Investment Agreements”, in EU and Investment Agreements, eds. 
Marc bungenberg, August reinisch, Christian tietje (baden-baden: Nomos, 2013), 49-54; 
and Jürgen basedow, “Eu law in International Arbitration: referrals to the European 
Court of Justice”, Journal of International Arbitration 32 (2015), 367-386.

51 see article 8.31 of the CEtA.
52 see article 13 of the ttIp proposal.
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tation given to Eu secondary law by the former as a matter of fact. such 
a solution deprives Eu secondary law of its legal nature under the law of 
international organizations, but allows for a better compatibility between 
the ECJ and investment tribunals.

In regard to relations between arbitration and internal tribunals, new 
investment agreements negotiated by the Eu need to establish mechanisms 
to enable arbitration awards to be enforced in third states just as they 
are in Eu Member states. the enforcement of an award can often pose 
additional legal problems owing to the power of the national courts of the 
state where enforcement is sought, in line with the reasoning set forth just 
above, to determine whether the decision is consistent with public order 
or not. 53 In the case of the Eu, furthermore, Member state courts may 
exercise that power under Eu law and determine whether the decision is 
compatible with European public order, 54 even considering, as occurred 
in Achmea B.V. vs Slovak Republic, the possibility of suspending enforce-
ment and seeking a preliminary ruling from the ECJ.

In negotiations held up to now by the European Commission with 
Canada, singapore and the united states of America the aim is to facili-
tate enforcement of decisions by making them mandatory 55 and excluding 
them from state enforcement by considering them “claims arising out of a 

53 Francisco pascual-Vives, “shaping the Eu Investment regime: Choice of Forum 
and Applicable law in International Investment Agreements”, Cuadernos de Derecho 
Transnacional 6 (2014), 288-290.

54 the European Commission made this argument in its amicus curiae brief in Euro-
pean American Investment Bank vs Slovak Republic, where it stated “the fundamental 
elements of the European union legal order and its judicial system, as designed by the 
founding treaties and developed by the case-law of the Court of Justice of the European 
union, form part of the public order of all its Member states and therefore of the law to 
be applied by the arbitrators. Member states that have concluded agreements conferring 
jurisdiction on courts or tribunals which rule on the scope of obligations imposed on Eu 
Member states pursuant to Eu law but are not bound to respect Eu law are in breach of 
this public order. An arbitral award that breaches these principles cannot be recognised or 
enforced in the European union”: see European American Investment Bank AG (EURAM) 
vs Slovak Republic (pCA Case No. 2010-17, European Commission written observations 
of 13 october 2011, 2).

55 Article 30.2 (sub-section 4) of the proposed ttIp, even includes language inspired by 
the ICsID Convention, stating that “each party shall recognize an award rendered pursuant to 
this Agreement as binding and enforce the pecuniary obligation within its territory as if it were 
a final judgment of a court in that party”, while article 54.1 of the ICsID Convention states 
that “Each Contracting state shall recognize an award rendered pursuant to this Convention 
as binding and enforce the pecuniary obligations imposed by that award within its territories 
as if it were a final judgment of a court in that state. A Contracting state with a federal consti-
tution may enforce such an award in or through its federal courts and may provide that such 
courts shall treat the award as if it were a final judgment of the courts of a constituent state”.
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commercial relationship or transaction”. 56 this aside, a common European 
position is still lacking relating to other aspects of award enforcement. In 
fact, in the case of the singapore FtA, while the possibility was provided 
for parties in an arbitration to be able to request the revision or the annul-
ment of the award, 57 the CEtA and the ttIp proposal do not offer any 
such possibility and state that awards shall not be subject to appeal, review, 
set aside, annulment or any other remedy. 58

In sum, while designing the basis for the European system of foreign 
direct investment protection, the European Commission has a major front 
open in international litigation that can, to a certain extent, influence, 
interfere or limit it when it negotiates and concludes bIts and trade and 
investment agreements with third parties. 

3. Development of European policy on foreign investment protection 

3.1. Power of the European Union to conclude investment protection 
agreements

Attribution of a competence to the Eu requires strict legal harmonisa-
tion of the prior legal relationships created by Member states both within 
and without the union. In recent years, the Eu has started to undertake 
actions to gradually replace all the extra-Eu bIts. 59 In this regard, while 
exclusive competence provided in article 207.1 of the treaty on the Func-
tioning of the Eu (tFEu) refers to “foreign direct investment”, the Euro-
pean Commission interprets this provision expansively and seeks to extend 
its competence over all facets, including indirect investments. 60

Determining whether a competence is to be exclusively held or shared 
is a difficult task. Competences are functional by virtue of the law of inter-

56 see article 8.41 of the CEtA; article 9.27.4 of the singapore FtA; and article 30.5 
(sub-section 4) of the ttIp proposal.

57 see article 9.27 of the singapore FtA.
58 see article 8.28.9 (b) of the CEtA; and article 30 (sub-section 4) of the ttIp proposal.
59 At the ad intra level the basis for exercising this policy is being established by Eu 

regulation No. 912/2014 of the European parliament and of the Council of 23 July 2014, 
establishing a framework for managing financial responsibility linked to investor-to-state 
dispute settlement tribunals established by international agreements to which the European 
union is party (OJ l 257, 28 August 2014, 121). 

60 “towards a comprehensive European international investment policy”, CoM (2010) 
343 final, 7 July 2010, 8-9.
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national organizations and are attributed to the Eu by its Member states. 
Although primary law does contain a catalogue of exclusive and shared 
competences, in practice it is difficult to identify the scope of any given 
competence. In fact, as the ECJ already warned in the 1990s, certain aspects 
of an exclusive competence may require the concurrence of Member states 
in the context of Eu external policy and vice versa. 61 the tFEu allows 
the extension of exclusive external competences under article 3.2, which 
textually states “the union shall also have exclusive competence for the 
conclusion of an international agreement when its conclusion is provided 
for in a legislative act of the union or is necessary to enable the union to 
exercise its internal competence, or insofar as its conclusion may affect 
common rules or alter their scope”. this provision provides for expansion 
of Eu external competences, but does not resolve problems that may arise 
between the European Commission and the European Council in design-
ing the scope of a specific competence, which may end up having to be 
resolved by the ECJ.

Articles 206 and 207 of the tFEu conceive of Eu investment protec-
tion policy as falling under the regulatory framework of common trade 
policy and Eu exclusive competences. 62 however, these provisions only 
refer expressly to foreign direct investments, overlooking portfolio invest-
ments. Doctrine has indicated that owing to the scant regulatory develop-
ment of the latter in the framework of European integration, no exclusive 
foreign Eu competence to negotiate international agreements dealing with 
direct and indirect investment protection can be derived, 63 although this 
position is susceptible to arguments to the contrary. 64 

61 opinion of the ECJ of 15 November 1994 (opinion 1/94), Competence of the Com-
munity to conclude international agreements concerning services and the protection of intel-
lectual property, paras. 94-105.

62 It could be of interest to look at the legal scenario prior to the entry into force of 
the lisbon treaty and how foreign direct investment protection was an issue that did 
not receive much attention from Member states in negotiating discussions on successive 
reforms of constitutive treaties: see Jan Ceyssens, “towards a Common Foreign Investment 
policy? – Foreign Investment in the European Constitution”, Legal Issues of Economic 
Integration 32 (2005), 269-278.

63 thomas Eilmansberger, “bilateral Investment treaties and Eu law”, Common Market 
Law Review 46 (2009), 385; Nikos lavranos, “the remaining Decisive role of Member 
states in Negotiating and Concluding Eu Investment Agreements”, in EU and Investment 
Agreements, eds. Marc bungenberg, August reinisch, Christian tietje (baden-baden: 
Nomos, 2013), 165-168; and luis Miguel hinojosa Martínez, “El alcance de la competencia 
exterior europea en materia de inversiones”, 52 Revista de Derecho Comunitario Europeo 
(2015), 899-903.

64 ramón Vidal puig, “the scope of the New Exclusive Competence of the European 
union with regard to ‘Foreign Direct Investment’”, Legal Issues of Economic Integration 
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the European Commission seeks to grant itself exclusive power to 
conclude investment protection agreements and, therefore, to simplify the 
manifestation of consent phase, in which Member states would need to par-
ticipate if agreements were to considered as mixed. Negotiations under this 
premise have been underway with different states to conclude both trade 
agreements including a chapter on investment protection (Canada, singa-
pore, united states of America and Morocco) and bIts (Myanmar). 65 In 
the case of the singapore FtA, whose initial text was concluded in 2014, 66 
the European Commission requested a ruling from the ECJ 67 defining the 
scope of the competence of the Eu to manifest its consent to be bound to 
this international agreement. 68

After five years of negotiations with Canada, a definitive text has been 
signed 69 to which both sides need to express their consent to be bound. 
while the ruling on the singapore FtA was still pending at the time this 
text was finalized, on 5 July 2016, in an attempt to accelerate the conclu-
sion of the CEtA, the European Commission proposed that manifestation 
of consent to be bound be held by both the Council, with authorization by 
European parliament, and all Member states. In other words, at least in 
this specific case the Commission will, as an exception, agree to the CEtA 
being considered a mixed agreement, notwithstanding what the ECJ ruling 
in regard to the singapore FtA is still pending. 70

the negotiations underway to achieve a trade and investment agreement 
between the Eu and the united states of America are very illustrative of 

40 (2013), 161; and Alan hervé, “l’union Européenne comme acteur émergent du droit 
des investissements étrangers: pour le mellieur ou pour le pire?”, Cahiers de droit européen 
1 (2015), 182-189.

65 Ip/14/285, 20 March 2014.
66 Available at http://trade.ec.europa.eu/doclib/press/index.cfm?id=961 (last accessed 

on 29 June 2016).
67 As announced on the website of the Ministry of Commerce and Industry of 

singapore: see http://www.mti.gov.sg/NewsRoom/SiteAssets/Pages/Singapore-and-the-
European-Union-Initial-the-Investment-Protection-Chapter-/Press%20release%20on%20
EUSFTA%20IPC%20Initialling.pdf (last accessed on 29 June 2016).

68 the text of the consultation carried out by the Commission was: “Does the union 
have the requisite competence to sign and conclude alone the Free trade Agreement with 
singapore? More specifically, which provisions of the agreement fall within the union’s 
exclusive competence?; which provisions of the agreement fall within the union’s shared 
competence?; and is there any provision of the agreement that falls within the exclusive 
competence of the Member states?”: see C (2014) 8218 final, 30 october 2014.

69 Available at http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf 
(last accessed on 29 June 2016).

70 Ip/16/2371, 5 July 2016. 
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how legally complex this competence can turn out to be. In fact, both the 
European Commission 71 and the European parliament 72 have accepted and 
confirmed that sufficient circumstances exist in ttIp for it to be consid-
ered a mixed agreement. In the case of the other international agreements 
concluded up to now that also include investment protection provisions, 
such as the singapore FtA, the European Commission holds opposite posi-
tion and is in favour of recognizing exclusive competence. If we add the 
Commission’s proposal that manifestation of consent to be bound to the 
CEtA be as for a mixed agreement, the legal scenario is quite confusing, 
especially for the Eu’s negotiating counterparts.

this issue is conditional not only on the content of the ECJ opinion 
that is still pending as this text goes to press, but also on other matters of 
opportunity as shown in CEtA-related practice. As occurred in the context 
of common trade policy during the 1990s, the ECJ is being called upon 
to define and specify the scope of the Eu’s external competence to con-
clude international agreements. this advisory opinion will serve not only 
to put relations between the Eu and its Member states in order but also 
as a guide to third states interested in concluding international trade and 
investment agreements with the Eu.

3.2. Future investment protection agreements negotiated by the European 
Union: some differences vis-à-vis Member State practice

Aside from the formal and procedural aspects relating to the negotia-
tion process, it is of interest to examine the contents of the international 
agreements the Eu is negotiating, as the texts of the agreements with 
Canada and singapore are now public, and to compare them with Mem-
ber state practice in order to get an idea, albeit preliminary and limited to 
the strict space limitations imposed on this contribution, of the protection 
to be enjoyed by European investors under the new legal regime. we also 
refer to the ttIp negotiating text initially proposed to the united states 

71 the European Commission warned that “in case of the Eu-us trade talks, for instance 
there will most likely be a number of elements that will require ratification by national 
parliaments”: http://trade.ec.europa.eu/doclib/press/index.cfm?id=1185 (last accessed on 
29 June 2016).

72 In its 8 July 2015 resolution, giving recommendations for negotiating the agree-
ment with the united states of America, the European parliament wrote that the “ttIp 
is expected to be a mixed agreement”. According to this author’s knowledge and pending 
the ECJ ruling, the Ministry of the Economy and Competitiveness’s Directorate general 
for International Investment of spain considers that agreements such as the singapore 
agreement should be mixed.
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of America that, in an unprecedented decision, was published by the Euro-
pean Commission on 12 November 2015. 73 For this analysis we refer back 
to the four aspects used in the first section of the paper. 74

First, in regard to the concept of foreign investment, these agreements 
set forth a the broad definition that has traditionally characterized this term 
in practice by drafting a non-exhaustive list of representative examples of 
“every kind of asset that an investor owns or controls, directly or indi-
rectly”. some new language is offered to better identify protected invest-
ments, expressly citing all the elements of the “Salini test”, 75 and which 
serve ICsID case law on confirming the existence of a foreign investment, 76 
namely: “commitment of capital or other resources, the expectation of gain 
or profit, the assumption of risk, or a certain duration”. 

the concept of investor has new features of interest. In the case of 
individuals, the singapore FtA adopts more generic language, while the 
CEtA resorts to criteria well grounded in international law to resolve 
problems derived from dual nationals. 77 these two agreements each state 
that European investors are Eu citizens and, on an exceptional basis in 
the case of latvia, also residents holding a “non-citizen passport”. As for 
legal persons, they use not only the place of incorporation as a determining 
criteria for identifying nationality, but also add the requirement that the 
company be engaging in “substantial business” from said state, thereby 
limiting the effects derived from intermediary companies.

second, we turn to the definition of the obligation to promote and 
protect investments. For the first time, the CEtA contains provisions on 
market access (article 8.4), overcoming the traditional barrier imposed on 

73 to consult the text of the proposal and read preliminary analysis thereof: see laura 
Aragonés Molina, björn Arp, Fernando lozano Contreras, Francisco pascual-Vives, Millán 
requena Casanova, José Ángel rueda garcía, “Crónica sobre la solución de controversias 
en materia de inversiones extranjeras (enero – diciembre 2015)”, Revista Electrónica de 
Estudios Internacionales 31 (2016), 160-185.

74 see supra, section 1.2.
75 Except for the contribution to the development of the host state.
76 Christoph schreuer, loretta Malintoppi, August reinisch, Anthony sinclair, The 

ICSID Convention: A Commentary (2nd edn. Cambridge: Cambrigde university press, 
2009), 128-134. 

77 Article 8.1 of the CEtA states that “A natural person who is a citizen of Canada 
and has the nationality of one of the Member states of the Eu shall be deemed to be 
exclusively a natural person of the party of his or her dominant of effective nationality. 
A natural person who has the nationality of one of the Member states of the European 
union or is a citizen of Canada, and is also a permanent resident of the other party, shall 
be deemed to be exclusively a natural person of the party of his or her nationality or 
citizenship, as applicable”.
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bIts up to now that usually include mandates for the host state only as 
from the establishment of the foreign investment. Furthermore, a trend is 
noted towards specifying the content of the different undetermined legal 
concepts present in the bIts; a task that definitively amounts to codifying 
best practices from arbitration case law in recent decades.

one example 78 is the obligation to provide fair and equitable treatment. 
both the Eu and third states are interested in specifying the scope of this 
mandate, one of the most controversial owing to its indeterminate nature, 79 
by expressly setting forth conduct by the host state that would constitute 
a violation of this international obligation. 80 greater specificity of legal 
standards strengthens transparency and legal security, while broadening the 
regulatory powers of states (and the Eu), which are expressly recognized in 
the article referring to the obligation to provide fair and equitable treatment, 

78 For a general analysis of this issue: see August reinisch, “the Future shape of 
Eu Investment Agreements”, ICSID Review vol. 28 (2013), 188-192; and Caterine titi, 
“International Investment law and the European union: towards a New generation of 
International Investment Agreements”, European Journal of International Law 26 (2015), 
640-641 and 654-661.

79 Common language used in spanish agreement practice to embody this obligation 
would be “Investments made by investors of one Contracting party in the territory of the 
other Contracting party shall at all times be accorded fair and equitable treatment and shall 
enjoy full protection and security”: see article 3.1 of the spain-Iran bIt.

80 so, after stating that “Each party shall accord in its territory to covered investments 
of the other party and to investors with respect to their covered investments fair and equi-
table treatment and full protection and security”, article 8.10 of the CEtA adds: “A party 
breaches the obligation of fair and equitable treatment referenced in paragraph 1 where a 
measure or series of measures constitutes: Denial of justice in criminal, civil or administra-
tive proceedings; Fundamental breach of due process, including a fundamental breach of 
transparency, in judicial and administrative proceedings; Manifest arbitrariness; targeted 
discrimination on manifestly wrongful grounds, such as gender, race or religious belief; 
Abusive treatment of investors, such as coercion, duress and harassment; or A breach of 
any further elements of the fair and equitable treatment obligation adopted by the parties 
in accordance with paragraph 3 of this article. 

the parties shall regularly, or upon request of a party, review the content of the obliga-
tion to provide fair and equitable treatment. the Committee on services and Investment may 
develop recommendations in this regard and submit them to the trade Committee for decision.

when applying the above fair and equitable treatment obligation, a tribunal may take 
into account whether a party made a specific representation to an investor to induce a 
covered investment, that created a legitimate expectation, and upon which the investor 
relied in deciding to make or maintain the covered investment, but that the party subse-
quently frustrated.

For greater certainty, ‘full protection and security’ refers to the party’s obligations 
relating to physical security of investors and covered investments.

For greater certainty, a breach of another provision of this Agreement, or of a separate 
international Agreement, does not establish that there has been a breach of this article”.
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and in the provision that prohibits unjustified, discretional expropriation. 81

third, in regard to investor-state arbitration, among other things, three 
attributes come to the fore in the agreements negotiated with Canada, sin-
gapore and the united states of America: rigidity, transparency and uni-
formity. Indeed, while still respecting the consensual nature of arbitration, 
mechanisms are established that introduce additional requirements for rec-
ognizing the jurisdiction of arbitral bodies. Also provided are procedural 
formulae making investment arbitration less opaque and permitting third 
parties to present allegations before the tribunals, facilitating the publica-
tion of documents related to the arbitration and having hearing sessions be 
public. 82 A number of different coordination mechanisms are proposed to 
avoid contradictory resolutions and mitigate the effects of parallel litigation 
before different international jurisdictions. 83 uniformity is also reinforced 
via the creation in both the CEtA and the ttIp of an appeals tribunal 
empowered to review for correct application of law by arbitration tribu-
nals. 84 Moreover, both agreements support the future creation of a multi-

81 the text proposed by the European Commission to the united states of America 
states, for example, the power of the regulatory power in regard to expropriations that 

“2. the determination of whether a measure or series of measures by a party, in a spe-
cific fact situation, constitutes an indirect expropriation requires a case-by-case, fact-based 
inquiry that considers, among other factors:

(a) the economic impact of the measure or series of measures, although the sole fact 
that a measure or series of measures of a party has an adverse effect on the economic value 
of an investment does not establish that an indirect expropriation has occurred;

(b) the duration of the measure or series of measures by a party;
(c) the character of the measure or series of measures, notably their object and content.
3. For greater certainty, except in the rare circumstance when the impact of a measure 

or series of measures is so severe in light of its purpose that it appears manifestly excessive, 
non-discriminatory measures of a party that are designed and applied to protect legitimate 
policy objectives, such as the protection of public health, safety, environment or public 
morals, social or consumer protection or promotion and protection of cultural diversity 
do not constitute indirect expropriations”.

82 Francisco pascual-Vives, “Amicus Curiae Intervention in International Investment 
Arbitration”, in New Trends in International Economic Law: From Relativism to Coopera-
tion, ed. Carlos Jiménez piernas (schulthess, 2018) (forthcoming).

83 Article 8.24 of the CEtA states “where claims are brought both pursuant to this 
section and another international agreement and there is a potential for overlapping 
compensation; or the other international claim could have a significant impact on the 
resolution of the claim brought pursuant to this section, a tribunal constituted under this 
section shall, as soon as possible after hearing the disputing parties, stay its proceedings or 
otherwise ensure that proceedings pursuant to another international agreement are taken 
into account in its decision, order or award”.

84 see articles 8.27-8.28 of the CEtA; and articles 9-10 (sub-section 4) of the ttIp 
proposal.
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lateral investment tribunal and/or a multilateral appellate mechanism appli-
cable to disputes submitted under them, a solution which may contribute 
to reinforcing transparency and uniformity as well as to consolidating the 
creation of a coherent body of case law. 85

And, fourth, in order to facilitate the transition from the bilateral sys-
tem of protection to the European system, the singapore FtA provides 
for automatic termination of all the extra-Eu bIts that Eu Member states 
had concluded with singapore. 86 this solution consistent with the law of 
treaties aims to suspend the effect of “sunset clauses” 87 and to smooth the 
transition from one legal system to the other.

4. Final considerations

the incipient European foreign investment protection regime intro-
duces notable changes to international investment law by more clearly 
delimiting substantive and procedural rights. the new agreements on 
investment make dispute settlement more predictable and transparent, 
and offer interesting solutions for many of the legal challenges that have 
arisen in this area over recent years, such as recognition of the regulatory 
power of states and a more precise definition of the legal limits of the 
obligation to provide fair and equitable treatment and not to expropriate 
discriminatorily or unjustifiably.

From an international investment law standpoint, this amounts to a 
gradual process of standardization and a more thorough systematization 
of standards of protection that will represent major changes for investors 
in the legal parameters within which they have been operating up to now. 
proceeding towards a system that provides more guarantees to states and 
less protection to foreign investors seems to be the trend in the new invest-
ment protection policy being backed by the Eu.

From the perspective of Eu law, emerging European investment pol-
icy adds a new dimension to the traditional tension between integration 
and cooperation that characterizes the European integration process. 
the current decentralized, eminently bilateral legal system established by 
the Member states as a result of a lack of Eu definition of the external 

85 see article 8.29 of the CEtA; and article 12 (sub-section 4) of the ttIp proposal.
86 see supra, section 2.2.
87 singapore has concluded bIts with the following Eu Member states: germany, 

bulgaria, France, slovakia, slovenia, hungary, Netherlands, poland, united kingdom, 
Czech republic and the belgium-luxembourg union.
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competence in the area, slows down and limits the efforts made by the 
European Commission to harmonise relations both ad intra and ad extra. 
For its part, by expanding the implementation of European investment 
policy over non-Eu states will enable certain European values, such as 
the principle of transparency, to be exported and thereby enrich inter-
national investment law.
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FranCesCa marTines*

huMAN rIghts ClAusEs IN Eu AgrEEMENts

1. Introduction

the inclusion of human rights clauses in Eu international agreements 
has long been a traditional feature 1 of human rights protection in Eu 
external relations. It continues to attract the attention of scholars 2 due 
to the problematic issues involved, including the enforcement, scope, and 
function of the clauses. 

In current practice, Eu agreements containing 3 human rights clauses 

* this paper has been published in the series ClEEr papers 2016/15.
1 the Framework Agreement with Argentina of 1990 was the first to include a human 

rights clause. see Framework Agreement for trade and Economic Cooperation between 
the European Economic Community and the Argentine republic, OJ [1990] l 295/3, 
26.10.1990. For a list of agreements containing human rights clauses, see ‘Inventory of Agree-
ments Containing the human rights Clause’, Doc. EEAs/sg2, 12.12.2014 (last update). 

2 see, inter alia, Elena Fierro, The EU’s Approach to Human Rights Conditionality in 
Practice, (the hague: Martinus Nijhof, 2003); lorand bartels, Human Rights Condition-
ality in the EU’s International Agreements, (oxford: oxford university press, 2005); Id. 
The Application of Human Rights Conditionality in the European Union’s Bilateral Trade 
Agreements and other Trade Arrangements with Third Countries, study commissioned by 
the European parliament, brussels, European parliament Directorate for External rela-
tions, (November, 2008); Id., A Model Human Rights Clause for the EU’s International 
Trade Agreements, (berlin: german Institute for human rights, 2014); Nicolas hachez, 
“Essential Elements” clauses in Eu trade Agreement Making trade work in a way that 
helps human rights?”, (leuven Centre for global governance studies, Working Paper, no. 
158, April 2015); A. Egan and l. pech, “respect for human rights as a general objective 
of the Eu’s External Action”, (leuven Centre for global governance studies, Working 
Paper, no. 161, June 2015); N. ghazaryan, “A New generation of human rights Clauses? 
the Case of Association Agreements in the Eastern Neighbourhood”, 40 European Law 
Review (2015), 391-410.

3 this practice has been extended to some sector agreements. According to a document 
prepared by the Commission in 2011, all fisheries agreements shall include a human rights 
clause. see Commission Communication, “reform of the Common Fisheries policy”, CoM 
(2011) 417 final, 13.7.2011, section 2.7.
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follow a standard model. 4 First, there is a reference in the preamble of the 
agreement to the “strong attachment” of the contracting parties to non-trade 
values, such as democratic principles, human rights and the rule of law. 
second, in the first part of the agreement there is a provision that defines 
the respect for human rights and other non-trade values as an “essential 
element” of the agreement. third, a non-execution clause is included in 
the final part of most Eu agreements, which stipulates how the Eu is sup-
posed react if an essential element of the agreement is violated.

It is often observed that the violations of the values mentioned in the 
essential element clause have only triggered the application of the clause in 
a limited number of cases, all involving very serious violations of democratic 
principles and human rights. 5 this infrequent application might thus call 
into question the real impact of the clause on the human rights situations 
of Eu partner countries. 

however, the usefulness of the clause as a tool for the protection of 
human rights in Eu external relations cannot be judged with exclusive ref-
erence to its enforcement record. on the one hand, the essential element 
clause and the non-execution clause establish a “self-contained regime” 6 
allowing for the adoption of “appropriate measures” to compel compliance. 
on the other hand, the essential element clause should also be evaluated 
per se, that is as an autonomous rule that can play a constructive role as a 
basis for political dialogue and for the adoption of positive measures.

this paper examines the added value of the clause following this inter-
pretative approach and contributes to the discussion of some problematic 
issues related to the clauses and to their enforcement. 

the paper is organized as follows. section II examines the scope and 
features of the essential element clause. section III analyses the structure 
and content of the non-execution clause. section IV considers the (pos-
sible) application of the human rights clauses contained in the Cotonou 
agreement as a consequence of the anti-homosexual legislation adopted by 
some African countries. this provides a test case for some of the questions 

4 In 1995 the Council decided to standardize the essential element clause and to include 
a non-execution clause in all Community Agreements with third countries. see Eu Council 
press release, 7481/95, 29 May 1995, cited by M. Jurine, “Note on human rights Clauses 
in the Eu’s External relations”, study requested by the subcommittee on human rights 
of the European parliament, Doc. DV/576418EN.doc (brussels, 27 July 2005), 10. 

5 For a complete list of cases, see the answer given by the Commission Vice-president 
Federica Mogherini on behalf of the Commission, on the 5th August 2015, to a Member 
of the European parliament on the number of Eu agreements, containing human rights 
clauses, suspended in response to human rights violations. Doc. E-008626/2015, 26.5.2015. 

6 In that the agreement regulates the permissible responses to a breach of its provisions. 
on this point, see infra section III.
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posed in the previous sections. Finally, conclusions are drawn in section V 
on the usefulness of human rights clauses as a tool of Eu foreign affairs.

2. The human rights essential element clause and its material scope

Despite some differences as regards the material scope of the clause, 7 the 
structure of the essential element provisions contained in Eu Agreements 
follows a similar pattern. taking as an example the Framework Coopera-
tion Agreement between the Eu and philippines, 8 article 1 (general prin-
ciples) reads: “respect for democratic principles and human rights, as laid 
down in the universal Declaration of human rights, and other relevant 
international human rights instruments to which the parties are contract-
ing parties, and for the principle of the rule of law, underpins the internal 
and international policies of both parties and constitutes an essential ele-
ment of this Agreement”. 

the clause refers to both non-binding and binding international law 
instruments. the former are the general Assembly universal Declaration 
on human rights (as in the example reported above), or the helsinki Final 
Act of 1975 of the Conference on security and Cooperation in Europe, or 
the Charter of paris for a New Europe of 1990. 9 According to an author, 

7 For example, reference to the rule of law is not always included. on this point, infra 
footnote 14 and surrounding text.

8 Framework Agreement on partnership and Cooperation between the European 
union and its Member states, on the one part, and the republic of philippines, on the 
other part. the agreement was signed in July 2012. the text is reported in CoM (2013) 
925 final, 18.12.2013.

9 these last two references are contained in agreements with Eastern countries, recently, 
with Moldova (article 2), georgia (article 2), and ukraine (article 2). the essential element 
clause of the Association agreements with these countries also includes a reference to the 
European Convention for the protection of human rights and Fundamental Freedoms 
of which they are contracting parties. It is also interesting to note that the Association 
Agreement with ukraine includes ‘promotion of respect for the principles of sovereignty 
and territorial integrity, inviolability of borders and independence’ as an essential element. 
the Association Agreement with georgia contains the same reference but does not qualify 
respect for those values as essential element. the Association Agreement with Moldova does 
not contain such a reference at all. the text of the Agreement with georgia is reported 
in OJ [2014] l 261/4, 30.8.2014. the text of the Agreement with Moldova is reported in 
OJ [2014] l 260/4, 30.8.2014. the text of the Agreement with ukraine is reported in OJ 
[2014] l 161/3, 29.05.2014. the essential elements clause in the stabilization and Associa-
tion Agreements with the Former yugoslav republic of Macedonia (a candidate country 
since 2003) OJ [2004] l 84/4, 20.3.2004, contains a reference to market economy. this 
is one of the Copenhagen criteria that candidate countries have to fulfil to join the Eu. 
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the reference to these instruments in the human rights clause makes them 
binding. 10 It is submitted that this conclusion depends on the specific con-
text. 11 however, these documents can be used as instruments for inter-
pretation of the clause, since they provide details as regards, for example, 
the content of democratic principles and of minority rights. It can also be 
remarked that the above-mentioned instruments often contain principles 
that are enshrined in other (binding) international law instruments or that 
are principles of customary international law. As for binding human rights 
instruments, the clause refers to “other relevant international human rights 
instruments to which both parties are contracting parties”. this latter refer-
ence makes it clear that these “other agreements” are the sources of human 
rights obligations for the parties. It should be noted that this provision is 
drafted so that it covers legal instruments that the parties might ratify after 
the conclusion of the Eu agreement. 12 this also means that the scope of 
the clause may differ depending on the number of international law instru-
ments for human rights protection binding the two contracting parties. 

the problem with the application of the clause is not so much the scope 
of international obligations, but rather the understanding and conception 
of human rights and the issue of relativism. 

It is clear that for the Eu, human rights are indivisible and universal. 
thus the reference to the general Assembly universal Declaration on 
human rights is telling: the Declaration symbolizes the principles of inter-
relation, universality, inter-independency and indivisibility of human rights. 
the underlined assumption is the existence of a universal legal regime of 
human rights, which seems not to give any space to cultural, ethnic or reli-
gious relativism. 13

10 Christophe hillion, The Evolving System of European Union External Relations, as 
Evidenced in the EU Partnerships with Russia and Ukraine, (leiden, 2005), available at 
https://openaccess.leidenuniv.nl/handle/1887/4338l/, 87. on the issue of the implications 
of the reference to non-legal documents in international treaties see u. Fastenrath, “the 
legal significance of CsCE/osCE Documents”, OSCE Yearbook (1995/1996), 417.

11 hillion reaches its conclusions with reference to the partnership and Cooperation 
Agreement with russia and after an analysis of a Joint Declaration attached to the Agree-
ment: see supra footnote 10. 

12 For example, the Convention against torture and other Cruel, Inhuman or Degrad-
ing treatment or punishment and the uN Convention on the rights of persons with Dis-
abilities, ratified by Vietnam after singing the Framework Agreement with the Eu and its 
Member states is covered by the essential elements clause.

13 For an example of the subordination of human rights to the dictates of Islamic law 
see the Cairo Declaration proclaimed in 1990 by the organisation of the Islamic Confer-
ences. on this issue see J. D van der Vyer, “universality and relativity of human rights: 
American relativism”, 4 Buffalo Human Rights Law Review (1998), 43-78, at 62. on the 
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As for democracy and the rule of law, 14 the essential elements clauses 
usually do not contain a definition 15 of these values. In the Eu, democracy 
and the rule of law are conceived as closely connected to each other and with 
human rights. In fact, the three principles are usually referred to in several 
Eu documents as if they constitute a single concept. 16 If democracy goes 
hand in hand with political human rights, 17 the rule of law can be considered 

possibility of adopting weak relativism, see C. good, “human rights and relativism”, 
Macalester Journal of Philosophy 19 (2010), 27-52. 

14 there is not a uniform practice across all Eu agreements as regards the reference 
to this value. the rule of law is, for example, mentioned in article 1 of the Framework 
Agreement on Comprehensive partnership and Cooperation between the European union 
and its Member states on the one part, and the socialist republic of Vietnam, on the 
other part, of 2012. In the Framework Agreement on comprehensive partnership and 
cooperation between the European union and its Member states on the one part, and 
the republic of Indonesia, on the other part, the rule of law is not mentioned as one of 
the essential elements of partnership (article 1(1) refers only to respect for democratic 
principles and fundamental human rights). A reference is contained in paragraph 4 of 
article 1, which reads: “the parties reaffirm their attachment to the principles of good 
governance, the rule of law, including the independence of the judiciary, and the fight 
against corruption”. OJ [2014] l 125/16, 26.4.2014. respect for the rule of law is consid-
ered as an essential element in the Association Agreement between the Eu and ukraine 
(article 2), whereas in the Association Agreement with Moldova, respect for the rule of 
law is mentioned in paragraph 3 of article 1 (general principles), but not as an essential 
element. the same model is applied in the Association Agreement with the republic of 
georgia: see supra footnote 9.

15 Article 9 of the Cotonou Agreement is more specific in defining democracy and the 
rule of law. partnership agreement between the members of the African, Caribbean and 
pacific group of states of the one part, and the European Community and its Member 
states of the other part, OJ [2000] l 317/3, 15.12.2000.

16 see for instance regulation 235/2014 of the European parliament and of the Council 
of 11 March 2014 establishing a financing instrument for democracy and human rights 
worldwide, OJ [2014] l 77/85, 15.3.2014. the eleventh indent of the preamble of the regula-
tion reads: “Democracy and human rights are inextricably linked and mutually reinforcing, 
as recalled in the Council Conclusions of 18 November 2009 on democracy support in the 
Eu’s external relations. the fundamental freedoms of thought, conscience and religion or 
belief, expression, assembly and association are the preconditions for political pluralism, 
democratic process and an open society, whereas democratic control, domestic account-
ability and the separation of powers are essential to sustain an independent judiciary and 
the rule of law which in turn are required for effective protection of human rights”. see 
also article 1 (“subject matter and objective”) and the Annex to the regulation, point 3 on 
actions in support of democracy. According to the Eu: “Deep and sustainable democracy 
includes judicial independence and democratic control over armed forces”: see European 
Commission, European Neighbourhood policy, Fact sheet (bruxelles 19 March 2013). It 
is submitted that the Eu understanding of democracy spelled out in unilateral instruments 
cannot but affect the Eu interpretation of this notion contained in human rights clauses.

17 the gA universal Declaration provides for a tight link between democracy and 
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as a further specification of democratic principles. therefore, if one adopts 
a “thick notion” 18 of the rule of law, 19 the respect for democratic principles 
also covers the respect for the rule of law. 20 In some Eu Agreements, the 
connection between human rights and the rule of law is explicit. 21 

one could distinguish, however, between the individual right “to vote 
and to be elected at genuine periodic elections which shall be by universal 
and equal suffrage and shall be held by secret ballot, guaranteeing the free 
expression of the will of the electors participation in democratic election” 
(as established in article 25 of the 1966 International Covenant on Civil and 
political rights) and the duty of the state to respect democratic principles. 
however, since the parties to the Eu agreements declare that they share com-
mon values and commit to respect human rights, this should inspire their 
internal organizations to respect the basic tenets of democracy and the rule 
of law. It should also be recalled that in the Eu practice, to date, the sus-
pension of the agreement obligations or the adoption of punitive measures 
have been triggered only in cases of serious violations of the clause, such as 
coups d’états or the interruption of the democratic process, as in the case of 
flawed elections, 22 that is in cases where there was a clear breach of demo-
cratic principles. 

human rights, see article 19 (freedom of opinion and expression); article 20 (freedom of 
association); article 21 (right to participate in the government and elections); article 28, 
connecting human rights to a political order where they can be realized.

18 It has been convincingly demonstrated that the Eu adopts a thick understanding of 
the rule of law and democracy. see the deep analysis made by l. pech, “rule of law as 
a guiding principle of the European union’s External Action”, (CLEER Working Paper, 
2012/3). For an explanation of the “thick” and “thin” conception of rule of law see N. 
hachez and J. wouters, “promoting the rule of law: a benchmarks Approach”, (leuven 
Centre for global governance studies, Working Paper, no. 105, April 2013).

19 the rule of law is embedded in the gA universal Declaration as well: see the pre-
amble, third indent, and article 29(2).

20 Commission Communication, “human rights, Democracy and Development Coop-
eration policy”, sEC (91) 61 final, 25.3.1991), 6.

21 see article 1 of the Agreement between the Eu and korea, which reads: “the par-
ties confirm their attachment to democratic principles, human rights and fundamental 
freedoms, and the rule of law. respect for democratic principles and human rights and 
fundamental freedoms as laid down in the universal Declaration of human rights and 
other relevant international human rights instruments, which reflect the principle of the rule 
of law, underpins the internal and international policies of both parties and constitutes an 
essential element of this Agreement”, (emphasis added). see, for the provisional application 
of the Agreement, CoM (2009) 631 final, 18.11.2009.

22 C. portela, “Aid suspensions as Coercive tools? the European union’s Experience 
in the African-Caribbean-pacific (ACp) Context”. Review of European and Russian Affairs 
3 (2007), 38-53.
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on the basis of these observations, it is here submitted that there is 
no really need to specify the scope and content of the values that are 
mentioned in the essential element clause. these could (and should) be 
clarified or made explicit in the framework of political dialogue and dur-
ing consultation with the parties according to the specific context and 
targeted situations. 

the extension of the essential element clause to cover human trafficking 
is a clear example of the potential scope of the clause and of its interpreta-
tion. 23 the same could be argued for the violation of human rights by the 
criminalization of same sex relations (as will be developed in the fourth 
section of this paper).

In some recently negotiated agreements, the number of non-trade val-
ues mentioned in the clause has been extended to cover international law 
principles and respect for the Charter of the uN, 24 and also to develop-
ment goals. 25 the structure of the clause remains unchanged since it reit-
erates the parties’ obligations, which are legally based on other sources of 
international law. 

some recently negotiated agreements contain a new essential element 
clause, which is usually provided for in a separate article, 26 and which is 
aimed at countering the proliferation of weapons of mass destruction 27 
(wMD) (see infra for further comments on this issue).

the essential element clause regarding the non-proliferation of weap-
ons of mass destruction dates back 28 to the “European strategy against 

23 According to the Commission Communication ‘trafficking in human beings will 
continue to be covered under the human rights Clauses in the Eu’s agreements with 
third countries, including the Free trade Agreements’, Commission Communication, “Eu 
strategy towards the Eradication of trafficking in human beings 2012- 2016”, CoM 
(2012) 286 final (2012), 12.

24 Article 1 of the Framework Agreement with Vietnam. see supra, footnote 14.
25 Article 1.2 of the Framework Agreement with Vietnam. see supra, footnote 14.
26 In the Association agreement between the Eu, its Member states and the republic 

of Moldova (article 2.1), and in the Association Agreement with georgia (article 2.1) and 
in the Association agreement with ukraine (article 2) the countering of proliferation of 
weapons of mass destruction, related materials and their delivery, is instead included in 
the essential elements clause. see supra, footnote 9.

27 see for example article 4 (‘Countering the proliferation of weapons of Mass Destruc-
tion’) of the Eu korea Framework Agreement, see supra, footnote 21. 

28 Council of the European union “Eu strategy against weapons of Mass Destruction”, 
(wMD) doc. 15708, brussels 10 December 2003, 13. since 2003 the Eu has developed a 
strategic framework to identify new threats to security and to define the common interests 
and objectives of the Eu foreign and security policy. wMD are one of the challenges identi-
fied by the European security strategy (12 December 2003). For an analysis of the origin 
of the strategy see l. grip, “the Eu Non-proliferation Clause: a preliminary Assessment”, 
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the proliferation of weapons of Mass Destruction” and in particular to a 
Council Document 29 which provides for the introduction of such a clause 
in agreements with third countries. 30 

the wMD clause 31 is divided in two parts. 32 In the first, the parties 
agree to cooperate in countering the proliferation of wMD and their means 
of delivery through compliance with their existing treaty obligations. 

this is a declaratory provision, replicating the model of the human rights 
clause. It qualifies with respect to international law obligations to coun-
tering wMD proliferation as an essential element of the agreement, thus 
connecting it with the non-execution provision, 33 but it does not create 
additional obligations for the parties. 34 

 It is the second part of the clause that establishes a stronger commit-
ment of the parties, 35 that is to “take steps” for the signing, ratification or 

(SIPRI Background Paper, November, 2009); Id., “the European union’s weapons of Mass 
Destruction Non-proliferation Clause: a ten year Assessment”, Eu Non-proliferation 
Consortium, Non Proliferation Papers 40 (April 2014).

29 Council of the European union, “Fight Against the proliferation of weapons of Mass 
Destruction. Mainstreaming Non-proliferation policies into the Eu’s wider relations with 
third Countries”, doc. 14997/03, brussels, 19 November 2003. In this document the Coun-
cil considers different hypothesis: the inclusion of the clause in future mixed agreements, 
the insertion of the clause on occasion of amending agreement in force, or the conclusion 
of a separate agreement linked to the overall agreement.

30 the first Eu agreement including a wMD clause was the Eu partnership and 
Cooperation agreement (pCA), with the republic of tajikistan signed in 2004, OJ [2009] 
l 350/1, 29.12.2009.

31 Council of the European union, “Note on the implementation of the wMD Clause”, 
doc. 5503/09, brussels, 19.01.2009. 

32 All agreements containing a non-proliferation clause also refer in the preamble to the 
parties’ commitment towards non-proliferation of weapons of mass destruction.

33 In cases of non-compliance by one of the parties to the agreement with the com-
mitments under the non-proliferation clause, intensive consultations between the parties 
would take place similar to the procedure established in article 96 of the Agreement of 
Cotonou. Council of the Eu ‘Fight..’, doc. 14997/03, supra note 29, at 3.

34 European parliament ‘Note on Eu Non-proliferation Clauses Applied to Certain 
Agreements in the Eu’s wider relations with third Countries’, doc. DgExpo/b/polDep/
Note/2007_172, 21 september 2007.

35 this might explain India’s refusal to sign the agreement with the Eu containing a 
non-proliferation clause. the opposition to the inclusion of non-trade issues in negotia-
tions leading to a Free trade agreement between the Eu and India has been the main 
roadblocks. see J. Archana, “human rights in the Eu-India FtA: Is it a viable option?”, 
GREAT Insights Magazine 1 (March-April 2012). For an analysis of the evolving relation-
ship between India and the Eu. see b. kienzle, “Integrating without Quite breaking the 
rules: the Eu and India’s Acceptance within the Non-proliferation regime”, (Eu Non-
proliferation Consortium, Non-proliferation Papers, no. 43, February 2015).
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accession and full implementation of all other relevant international instru-
ments. Finally, the clause refers to the cooperation of the parties through the 
‘establishment of an effective system of national export controls’, by con-
trolling the exports as well as the transit of wMD-related goods, including 
a wMD end-use control on dual-use technologies and containing effective 
sanctions for breaches of export controls. 36 

According to the Council, the second part of the clause can be consid-
ered essential on a case-by-case basis. 37 the wMD clause summarises the 
cornerstones of the non-proliferation strategy of the Eu, i.e. the reinforce-
ment of compliance and implementation of existing treaty obligations, the 
promotion of multilateral treaties, and export controls.

the integration of the Eu’s non-proliferation strategy within its exter-
nal trade and cooperation policy raises several doubts. the structure of 
the human rights clause, which was conceived as an incentive for the 
protection of human rights and other values mostly in the Eu partners’ 
domestic legal order, does not seem an appropriate tool for the aims of an 
external policy strategy in a global context. Moreover, there is a serious 
risk of undermining the Eu’s credibility in the case of non-compliance. 
Another risk could come from the “inflation” of essential element clauses 
and the ensuing loss of values of these instruments for the protection of 
human rights.

Another feature of the essential element clause is that it refers to the 
parties’ commitment to conform to the above-mentioned values and rules 
“in the conduct of their international policy”. 38 the exact reach of this ref-
erence – at least for human rights, democracy and the rule of law – is not 
elaborated on further, but since the clause does not create new obligations 
it could be interpreted not only as restating each party’s commitment to 
respect human rights by public authority action wherever it is exercised 39 but 

36 the parties agree to establish a regular political dialogue that will accompany and 
consolidate these elements. 

37 As specified in Council of the Eu ‘Fight..’, Doc. 14997/03: see supra, footnote 29, 4.
38  bartels mentions the case of liberia where ‘appropriate measures’ were adopted 

as a consequence, inter alia, of liberian assistance to the Front uni-revolutionnaire of 
sierra leone accused of serious violations of human rights. l. bartels, “the Eu’s human 
rights obligations in relation to policies with Extraterritorial Effects”, European Journal 
of International Law 25 (2014), 1080.

39 traditionally the issue of extraterritorial application of human rights treaties has 
been discussed with reference to situation of military occupation, see for example M.J. 
Dennis, “ICJ Advisory opinion on Construction of a wall in the occupied palestin-
ian territory: Application of human rights treaties in times of Armed Conflict and 
Military occupation”, American Journal of International Law 99 (2005), 119. see on the 
question of extraterritorial application of human rights, l. bartels, supra, footnote 38 
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also as complying with international rule of law. 40 this means, for example, 
that international disputes have to be settled by pacific means and that the 
parties have to ensure compliance with the decisions of the International 
Court of Justice or with other international judgments of the international 
court or tribunal in settling disputes to which they are parties. 

the reference to international policies means that the Eu’s partners 
external behaviour could also be evaluated and discussed within the frame-
work of political dialogue and consultations, and could trigger the adop-
tion of punitive measures.

Finally, “essential” deserves attention. In early Eu practice, respect for 
human rights was defined as the “basis” of the cooperation. 41 this formula 
was interpreted as providing a legal foundation for the suspension or ter-
mination of the agreement according to international customary law. 42 the 
term “essential” has the function of connecting the human rights clause 
with the non-execution clause, but it can be interpreted as expressing the 
idea that the trade-values mentioned in the human rights clause are of pri-
mary concern for the Eu and its partners: they constitute the fundamental 
element of the relationship and they are to be promoted by means of posi-
tive instruments. In other words, the essential element clause provides the 
legal basis of positive measures. 43 

If respect for human rights and other values mentioned in the clause are 
essential elements of the agreement, the idea implied is that they are at the 
heart of the treaty, and that cooperation between the Eu and its partner(s) 

and E. Cannizzaro, “the Eu’s human rights obligations in relation to policies with 
Extraterritorial Effect: A reply to lorand bartels”, European Journal of International 
Law 25 (2014), 1093-1099.

40 respect for international rule of law is reiterated in the preamble of the Declaration 
on principles of International law Concerning Friendly relations and Cooperation Among 
states in Accordance with the Charter of the united Nations, 25 gAor, supp (No 28), 
u.N. Doc. A/5217 (1970); see also the uN Millennium Declaration, resolution adopted 
by the uN general Assembly A/res/55/2. (18 september 2000), para. 9.

41 see article 1 of the Framework Agreement for trade and Economic Cooperation 
between the European Economic Community and the republic of Argentina, OJ [1990] 
l 295/67, 26.10.1990.

42 Corresponding either to the customary law principle inadimplenti non est adimplen-
dum, or to the rebus sic stantibus rule. For a comment see bartels, A Model, 12. see infra, 
paragraph III, for further comments. 

43 the preference for a positive approach and for promotion of dialogue with third 
countries was underlined by the Commission, which emphasised the importance of keep-
ing channels of communication open even in difficult situations. see Commission Com-
munication, ‘human rights, Democracy and Development Cooperation policy’: see supra 
footnote 20, 6.
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is possible because the parties share these values 44 and therefore they pro-
tect and observe them. 

thus, one would expect that observance of the non-trade values men-
tioned in the clause should be a precondition to establishing cooperation 
and thus a criterion for the selection of partner countries. 

An ex-ante evaluation of the human rights situation in the partner coun-
try would present the additional advantage of highlighting to European 
public opinion, and to European citizens, that the Eu’s external policy 
and in particular its trade policy and development cooperation policies 
contribute to the protection of human rights and democracy and that aid 45 
is directed towards countries that have a satisfactory record of compliance 
with those values. 46 

the Eu should also demonstrate its commitments to human rights by 
negotiating agreements with countries that respect, or are said to respect, 
at least a minimum standard of protection. should the Eu engage with a 
contracting party that does not respect human rights, this could be inter-
preted as an implied endorsement of the political leadership of that coun-
try. human rights clauses could also win the support of civil society for 
liberalizing trade and establishing investment agreements.

 In fact, considering that the ratification of the agreement might improve 
the situation due to Eu pressure, the Eu adopts a realist approach 47 and 

44 when the clause is included in agreements with developing countries, respect for 
democratic principles (at times respect for the rule of law) and human rights are conceived 
as prerequisite to economic and social development. see Commission Communication 
‘Increasing the Impact of Eu Development policy: an Agenda for Change’, CoM (2011) 
637 final, 13.10.2011, para. 2. For the up-to-date statement of the connection between 
rights and development see Commission staff working Document, ‘rights-based Approach 
Encompassing all human rights for Eu Development Cooperation’, swD (2014) 152 final, 
30.4.2014. It should be recalled that the European Court of Justice acknowledged the legal-
ity of human rights clauses in development cooperation agreements in case ECJ, C-268/94, 
Council vs Portugal, [1996], ECr I-6177. see bruno De witte, “the Eu and International 
legal oder: the case of human rights”, in Beyond the Established Legal Orders: Policy 
Interconnections between the EU and the Rest of the World, eds. panos koutrakos and 
Malcom Evans (oxford: hart publishing 2011), 127-147; Enzo Cannizzaro, “the scope of 
Eu Foreign power. Is the EC Competent to Conclude Agreements with third Countries 
including human rights Clauses?”, in The European Union as an Actor in International 
Relations, Enzo Cannizzaro ed., (the hague: kluwer law International 2002), 297-320.

45 the European Development Fund is financed by direct contributions from Member 
states.

46 Council of the European union, “Increasing the Impact of Eu Development policy: 
An Agenda for Change”, 3166th Foreign Affairs Council meeting, brussels (2012), para. 2.

47 For example, the Council has given its assent to the provisional application of the 
agreement with syria as it considered that the agreement could lead to improvements of 
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does not scrutinise its partners strictly. this is proved by the ratification of 
Eu agreements with countries whose human rights records are contentious.

however, the Eu adopts a selective approach when it decides whether 
to provide financial aid to third countries. 48 Although in the context of 
unilateral financial aid allocation, the Eu has more freedom in the selec-
tion process, an ex ante evaluation of human rights situation in partner 
countries could in the future also affect the Eu’s approach to agreement 
negotiations, as suggested by the European parliament. 49

the parliament has urged the Commission “not to propose free trade 
agreements and/or association agreements – even containing human rights 
clauses – to governments of countries where, according to reports by the 
office of the high Commissioner for human rights of the united Nations, 
massive human rights violations” take place. 50 there are, however, cases 
where the Eu has suspended the conclusion of negotiated agreements 51 

human rights protection in the country. Draft Council Decision on the signature and pro-
visional application of certain provisions of a Euro-Mediterranean Association Agreement 
between the European Community and its Member states and the syrian Arab republic, 
17.8.2009, doc. 9921/09. however, as a consequence of extremely serious violations of 
human rights in 2011 the Council partially suspended the application of the Cooperation 
Agreement between the European Economic Community and the syrian Arab republic, 
see Decision 2011/523/Eu of 2.9.2011, OJ [2011] l 228/19, 3.9.2011, amended by deci-
sion 2012/123/CFsp, 27.2.2012, OJ [2012] l 54/18, 28.2.2012.

48 see Council Conclusion, “the Future Approach to Eu budget support to third 
Countries”, 3166th Foreign Affairs Meeting, brussels, (2012), 7-8.

49 the Eu parliament defined respect for human rights and civil liberties a prerequisite 
for the conclusion of the agreement with syria. European parliament ‘resolution containing 
the European parliament’s recommendation to the Council on the conclusion of a Euro-
Mediterranean Association Agreement between the European Community and its Member 
states, of the one part, and the syrian Arab republic, of the other part’, (2006/2150(INI) 
26.1006, para. J.2. the European parliament in the same resolution suggested a number 
of specific reforms by the syrian government to bring the situation in line with democracy 
and human rights.

50 European parliament, “report on the Evaluation of Eu sanctions as part of the Eu’s 
Actions and policies in the Area of human rights”, doc. 2008/2031, 15.7.2008, para. 20.

51 the Eu refused to sign an agreement negotiated with pakistan as a consequence 
of the coming to power of the general Musharraf (october 1999). the Eu reviewed its 
policy towards pakistan for security reasons after the attacks in the united states of 11 
september 2001, as explained by urfan khaliq, Ethical Dimensions of the Foreign Policy of 
the European Union. A Legal Appraisal, (Cambridge: Cambridge university press, 2008), at 
219. According to Eu trade Commissioner Cecilia Malmström “the Eu refuses to sign the 
partnership and Cooperation Agreement finalized with thailand in November 2013 unless 
the ruling military junta restores a “legitimate democratic process” and “upholds human 
rights and freedoms, remove censorship and releases all political detainees”.  According to 
the Commission, future trade and investment policy should be based on “fair and ethical 
trade and human rights”. see EU Reporter (15th october 2015), available at https://www.
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or has delayed their entry into force. 52 when the Eu considers that a situ-
ation has improved, it can decide to proceed with the conclusion of the 
agreement. 53

the decision to conclude an agreement with a partner who is seriously 
infringing human rights is not only to be evaluated in terms of political 
opportunity, as it also raises issues of legality under international and Euro-
pean union law. A recent case discussed before the general Court of the 
Eu is illustrative in this respect. 

the national liberation movement representing the people of western 
sahara, the Front populaire pour la libération de la saguia-el-hamra et du 
rio de oro known as Frente polisario, brought an action 54 requesting the 
annulment of a decision concluding an agreement between the Eu and 
Morocco, 55 aimed at furthering reciprocal liberalisation on agricultural 

eureporter.co/frontpage/2015/10/16/eus-new-trade-policy-intensifies-pressure-on-thailand-
to-improve-human-rights/. the Fishing protocol with guinea-bissau was negotiated and 
initialled in February 2012. After the military Coup of 12 April 2012, the procedure for 
the conclusion of the protocol was suspended. on 16 october 2014 due to the restora-
tion of democratic order, the provisional application of the protocol was approved by the 
Council. Decision 2014/782/Eu, OJ [2014] l 328/1, 13.11.2014.

52 the entry into force of the Community Interim (trade) agreement with russia was 
delayed due to the russia’s invasion of Chechnya in 1995 and violations of human rights. 
European Commission, press release, 5.7.1996, Ip/96/696.

53 the interim agreement with russia was later ratified on the basis of supposed prog-
ress made as regards the conflict in Chechnya. the procedure for the conclusion of the 
Cooperation Agreement with russia was also delayed but then obtained the European 
parliament consent motivated by the cease-fire.

54 Case t-512/12, Front populaire pour la libération de la saguia-el-hamra et du rio de 
oro (Front Polisario) vs Council of the European Union, [2015], 10.12.2015.

55 Council Decision 2012/497/Eu of 8 March 2012 on the conclusion of an Agreement 
in the form of an Exchange of letters between the European union and the kingdom of 
Morocco concerning reciprocal liberalisation measures on agricultural products, processed 
agricultural products, fish and fishery products, the replacement of protocols 1, 2 and 3 
and their Annexes and amendments to the Euro-Mediterranean Agreement establishing 
an association between the European Communities and their Member states, of the of the 
one part, and the kingdom of Morocco, of the other part. OJ [2012] l 241/2, 7.9.2012. 
Morocco has been exercising control and de facto administering the territory of western 
sahara for 30 years. western sahara is listed among non self-governing territories by the 
uN, while Morocco considers it an integral part of its territory. on the right to self-deter-
mination of western sahara, see sven simon, ‘western sahara’, in Self-determination and 
Secession in International Law, eds. Christian walter, Antje von ungern-sternberg, kavus 
Abushov, (oxford: oxford university press, 2014), 255-273. the issue of conclusion of 
an agreement with Morocco extending to the fishing zone off the coast of western sahara 
was discussed with reference to the Fisheries partnership Agreement of 2007. E. Milano; 
“the New Fisheries partnership between the European Community and the kingdom of 
Morocco: Fishing too south?”, Anuario español de derecho internacional 22 (2007), 413-457.
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products, processed agricultural products, fish and fishery products. the 
Agreement replaces some of the provisions of the Euro-Mediterranean 
agreement between the same parties. 56 

on the question whether the Eu could legitimately conclude an agree-
ment with Morocco – extending its territorial scope to western sahara, 
and considering that Morocco’s claim is not supported by international 
law – the Court ruled that there is “nothing in the applicant’s pleas and 
arguments to support the conclusion that it is absolutely forbidden by Eu 
law or by international law to conclude with a third state an agreement 
that would likely be applied in a disputed territory” (para. 215). with due 
respect, the Court’s finding does not seem totally convincing. the con-
clusion of the agreement that extends de facto to western sahara, could 
be considered implicit Eu recognition of (illegal) occupation of western 
sahara by Morocco. It could be argued that this is a violation of inter-
national customary law requiring states (and international organizations) 
not to recognise situations arising from serious violations of international 
jus cogens. 57 Indeed, the conclusion of an agreement in the circumstances 
described above, threatens to consolidate the (unlawful) status quo A more 
legally sound solution would be for the Eu to conclude the agreement with 
Morocco, excluding western sahara from the territorial scope of the agree-
ment, as other states have done. 58 

Despite the above-mentioned finding on the conclusion of the agreement 
(para. 215, reported above), the Court annulled the contested decision. 
the Court observed, in para. 241, that “the Council in the examination of 
all the relevant facts of the present case, with a view to exercising its wide 
discretion as to whether or not to conclude an agreement with the king-
dom of Morocco which may also apply to western sahara, should have 
satisfied itself that there was no evidence of an exploitation of the natural 

56 Euro-Mediterranean Agreement establishing an association between the European 
Communities and their Member states, of the one part, and the kingdom of Morocco, of 
the other part, OJ [2000] l 70/2, 18.3.2000.

57 see article 42 of the Draft articles on the responsibility of international organizations, 
with commentaries. Yearbook of the International Law Commission, 2011, vol. II, part two 
“No state or international organization shall recognize as lawful a situation created by a 
serious breach within the meaning of article 41, nor render aid or assistance in maintaining 
that situation”. see also Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, International Court of Justice Advisory Opinion, 9.7.2004, I.C.J. Reports 
2004, para. 159.

58 For example the EFtA Free trade Agreement with Morocco does not include west-
ern sahara. the united states do not apply their FtA with Morocco to western sahara. 
Congressional Record Proceeding and Debates of the 108th Congress Second Session, Vol 150 
part 13, July 22 to september 14 2004, 17273.
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resources of the territory of western sahara under Moroccan control likely 
to be to the detriment of its inhabitants and to infringe their fundamental 
rights”. In paragraph 244 the Court concluded “It does not follow either 
from the Council’s arguments or from the evidence that it attached to the 
file that it carried out an examination such as that mentioned in para-
graph 241 above”. on the obligation of the Council to proceed to an ex 
ante evaluation, “it must be observed that the Court is making clear that 
it is not only the responsibility of Morocco to ensure that activities related 
to the natural resources of Morocco are undertaken to the benefit of the” 
sahrawi people, and, a point that the Court seems to miss, according to its 
will. 59 there is also a responsibility of the Eu itself to make sure that the 
application of the agreement does not violate human rights. the decision 
of the Court is important as it makes clear that conclusion of an agreement 
cannot be appreciated solely in terms of political realism, and that the lack 
of a serious and deep ex-ante evaluation of the situation can be revised by 
the Court and have serious diplomatic (and legal) consequences.

As regards the violation of the human right clause (contained in the 
Euro-Mediterranean Agreement), the applicant claimed that the deci-
sion concluding the agreement is contrary to those principles. the Court 
answered as follows: “even assuming that certain clauses of the agreement, 
the conclusion of which was approved by the contested decision, conflict 
with the clauses of earlier agreements concluded between the European 
union and the kingdom of Morocco and relied on by the applicant, that 
does not constitute any illegality, since the European union and the king-
dom of Morocco are free at any moment to alter agreements concluded 
between them by a new agreement, such as that concerned by the contested 
decision”. the reasoning is puzzling. the essential element clause cannot be 
amended or repealed by a more recent agreement, the provisions of which 
merely modify previous trade liberalization conditions. the clause could 
certainly be amended or repealed by a subsequent agreement if this is clear-
ly established, but even in this case the obligation to observe fundamental 
rights and international law would continue to bind the parties. According 
to the claimant, conclusion of the new agreement extending to western 
sahara infringes the right to self-determination of the people of this terri-
tory and their right over natural resources (unless it is proved that Morocco 
manages those resources to the benefit of the western sahara people). If 
this claim is correct, conclusion of the agreement amounts to violation of 
human rights and the principles of international law to which the clause 
refers. It is also clear that in these circumstances, the clause would fulfil a 
role of guiding principle for the parties not to conclude an agreement that 

59 see general Assembly resolution no. 51/140 of 10.2.1997.
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violates the principles of international law to which the clause refers. 60

going back to the negotiations, the insistence by the Eu for the inclu-
sion of an essential elements clause in the agreement can have a positive 
and constructive effect during this process. It could also make negotiations 
more difficult but at least it would raise awareness in the partners regarding 
the Eu’s policy priorities and interests, and highlight human rights issues. 

the clause provides a legal basis for discussion and dialogue and makes 
it impossible for the parties to claim those human rights, democratic prin-
ciples, the rule of law, and other non-trade values are domestic issues and 
thus fall within the exclusive jurisdiction of a state. 61 In addition, within 
the framework of the institutionalized mechanism and procedures, recom-
mendations may be provided regarding measures to be taken and direc-
tions to be followed. 62

Negotiations on human rights clauses can highlight and bring the issue 
of the protection of human rights to the public arena in the country and 
stimulate a public debate on, for example, the reasons underlying the objec-
tion 63 to the clause by the Eu partner’s government when such a refusal 

60 on the 21 December 2016 the Court of Justice (grand Chamber) upheld the appeal 
submitted by the Council. It considered that the liberalization agreement could not be 
interpreted as extending its territorial scope to western sahara. It reached its conclusion 
applying customary international law on the interpretation of treaties (footnote added to 
the original version of this paper).  on this issue see Francesca Martines, “obblighi inter-
nazionali gravanti su stati e organizzazioni internazionali di concorrere all’affermazione del 
diritto all’autodeterminazione. Accordi dell’unione europea e il caso del sahara occiden-
tale”, X, 1, osservatorio sulle Fonti, (2017), 1 ss.

61 During the negotiation with Mexico, the reference in the essential element clause to 
international relations was problematic due to the traditional non-intervention doctrine of 
Mexico. see Fierro, supra note 2, at 303-304.

62 the case of Colombia and peru is illustrative in this respect. the European union 
signed a trade Agreement with Colombia and peru in June 2012, provisionally applied 
since August 2013. OJ [2012] 354/3, 21.12.2012. As explicitly recognized by the European 
parliament “both Colombia and peru have made enormous efforts in recent years to improve 
the general condition of their citizens’ lives, including human and labour rights”, however, 
“despite these enormous efforts, in order fully to achieve the high standards set out and 
demanded by individual citizens, civil society organisations, the opposition parties and the 
government, there is still substantial work to be done”. the Ep suggested a road map for 
legislative reforms in the field of human rights and in particular labour rights. European 
parliament resolution of 13 June 2012 on the Eu trade agreement with Colombia and 
peru, doc. 2012/2628 (rsp), 12.6.2012. 

63 the Eu partners object to the inclusion of the human rights clause in trade agree-
ment for various reasons. For example Australia contended that human rights protection 
was better to be dealt with in a multilateral context. see Fierro, supra note 2, at 288-300. 
third countries consider that the human rights clause impinges upon their sovereignty 
and that it could be misused. For example Australia feared that trade unions could lobby 
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is made public. It is clear that a public debate could also delay or block 
the negotiations. 64

Important as the clause is for the reasons given above (that is, as a basis 
for positive measures), it cannot be denied that the human rights clause is 
potentially reinforced by inclusion of the so-called non-execution clause in 
the agreement. this clause provides a connection between human rights 
violations and the possible suspension or termination of the agreement, as 
discussed in the next paragraph.

3. The structure and content of the non-execution clause 

Eu Agreements contain a “non-execution clause” 65 which provides for 
the application 66 of “appropriate measures” by either party 67 in the case of 
non-compliance with the agreement by the other contracting party. A con-
sultation procedure is provided for before such measures can be adopted. 68 

the Eu for action against Australia on the basis of the universal Declaration recognition 
of everybody’s right to form and to join trade unions, available at www.hartford-hwp.com/
archives/24/121.html. the inclusion of the clause in the strategic partnership Agreement is 
making rather difficult the negotiating process with Japan. Japan’s opposition is founded on 
national proud and on the fear that the Eu could exert pressure on the abolition of death 
penalty. on the other hand, the inclusion of a hrC could be accepted, or even requested, 
by a third country (especially new democracy) as a way of proving its commitments to 
human rights and democracy and as a means to increase its international reputation and 
to attract foreign investments. 

64 see, for example also the case referred supra, footnote 35.
65 the expression used in the Eu agreements to name the clause varies: “Fulfilment of 

obligations” or “settlement mechanism” or “Non-execution of the agreement”.
66 the parties enjoy a broad margin of discretion in deciding whether to invoke the clause 

and, in this case, which measures they consider appropriate. see case t-292/09 Muhamad 
Mugraby vs Council of the European Union and European Commission, 6.9.2011, para. 40.

67 Formally the clause can be activated by Eu partner(s) in the case of violation of 
the essential elements by the European union and its Member states. the Commission 
underlined that discussions on human rights “should be a two-way one, with the Eu also 
agreeing to discuss human rights and democracy within its borders”: see CoM (2001) 252 
final, 8.5.2001, section 3.1.1. the bilateral character of the clause makes in principle easier 
for Eu partners to accept it. the bilateral nature of the clause, moreover, distinguishes 
the Eu policy from conditionality policy of other states. It is clear that the Eu developing 
partners do not have the economic and political strength to threaten the activation of the 
clause. one has to consider, however, that the clause has been negotiated for the inclusion 
in agreements with developed (and thus stronger) countries.

68 As a general rule, the measures are notified to the other party and a consultation 
procedure is activated before the adoption of those measures. A Joint or Cooperation 



    288 Solidarity and Protection of Individuals in E.U. Law

however, in the hypothesis of “special urgency”, which consists in the 
‘violation of the essential elements of the agreement”, 69 or of a “particularly 
serious and substantial violation of an essential element”, 70 the other party 
is allowed to immediately 71 adopt “appropriate measures”. Additionally, 
some agreements provide for a consultation procedure that has the effect of 
suspending the application of the measure for a short pre-established period 
of time. 72 It is ultimately 73 in the power of each party to unilaterally qualify 
a situation as a violation, or as a serious violation of an essential element. 

Although this part of the non-execution clause seems to reproduce the 

Committee set up by the agreement examines the situation and is provided with all infor-
mation required. see for example article 45 of the Eu korea Framework Agreement: see 
supra footnote 21. 

69 As for example specified in the Joint Interpretative Declaration concerning articles 45 
and 46 of the Framework Agreement with korea: see supra footnote 21. For the purpose 
of the correct interpretation and practical application of the Agreement, the parties agree 
that the expression “cases of special urgency” in article 45 (4) means a material breach of 
this Agreement by one of the parties. A material breach consists in ‘either repudiation of 
this Agreement not sanctioned by the general rules of international law or a particularly 
serious and substantial violation of an essential element of the Agreement’. 

70 when referring to a “particularly serious and substantial violations” of an essential 
element the agreement establishes a gravity threshold. As mentioned above, the practice to 
date shows that the Eu has triggered the non-execution clause only for grave breaches of an 
essential element. the strategic partnership Agreement with Canada, for example, clarifies 
in article 28 that “the parties consider that, for a situation to constitute a “particularly seri-
ous and substantial violation” of article 2(1), its gravity and nature would have to be of an 
exceptional sort such as a coup d’État or grave crimes that threaten the peace, security and 
well-being of the international community”. the “unlikely event” of the particularly serious 
and substantial violation of an essential element clause would lead to the termination of the 
relationships. 

71 see, for example, article 122 of the partnership Cooperation Agreement with Iraq (OJ 
[2012] l 204/50, 31.7.2012). In the early practice of the EEC, the so-called baltic clause 
authorised immediate partial or total suspension of the agreement in case of serious breach 
of an essential element of the agreement. this clause was then replaced by the general non-
execution clause (so-called bulgarian clause). see Commission Communication, “on the 
Inclusion of respect for Democratic principles and human rights in Agreements between 
the Community and third Countries”, CoM (95) 216 final, 23.5.1995, at 7.

72 For example 15 days, in the partnership and Cooperation Agreement with singapore, 
CoM/2014/70 final 17.2.2014. see also the Joint Declaration on article 57 of the Framework 
Agreement with Vietnam. the Framework Agreement with korea provides (article 46) for 
an arbitration procedure. the Cotonou Agreement provides for a consultation procedure 
if a party has failed to fulfil an obligation stemming from respect for human rights, demo-
cratic principles and the rule of law referred to in para. 2 of article 9. however, in case of 
a particularly serious and substantial violation of one of the essential elements, immediate 
reaction is allowed after notification to the other party.

73 that is, even in the hypothesis of a consultation procedure established by the agreement.
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structure of the international customary rule corresponding to inadimplenti 
non est adimplendum principle, 74 it is submitted that this is not the correct 
interpretation. In the case of a material breach of a treaty, 75 the above-
mentioned international customary law allows the parties only to suspend 
or terminate the same agreement that has been breached, whereas the non-
execution clause, allows the parties to apply “appropriate measures”, leaving 
the hypothesis of a suspension of the agreement as a measure “of last resort”. 

Moreover, the ratio of the suspension (or termination) of the treaty autho-
rised by the inadimplenti non est adimplendum principle is more to restore the 
balance between obligations disrupted by the violation 76 than to persuade the 
other party to put an end to the violation. 77 It is actually a typical function of 
the counter-measures, and the aim is to induce the state that is responsible 
for the violations to comply with its obligations of cessation of the violation 
and of reparation. 78 thus, it would be more appropriate to consider that the 

74 whereby a material breach of an agreement can be invoked as a cause of suspension 
or extinction of a treaty. According to the International Court of Justice, article 60 of the 
Vienna Convention on the law of the treaties is declaratory of international customary 
law. see the ICJ, Judgment on the Gabčikovo-Nagymaros Project of 25.9.1997, ICJ reports, 
[1997], para. 99. see also Arbitral tribunal Rainbow Warrior case, New Zeland vs France, 
Judgment 30.4.1990, u.N.r.I.A.A., vol. XX, at 251. see Fierro, supra, note 2, at 221; hachez, 
supra footnote 2, at 24. the Court of Justice also referred to the essential elements clause 
as “an important factor for the exercise of the right to have a development cooperation 
agreement suspended or terminated where the non-member country has violated human 
rights” (C-268/94, Council vs Portugal, supra note 44, para. 27), but it is to be reminded 
that the human rights clause was not accompanied by a non-execution provision in the 
agreement examined by the ECJ. 

75 that is a repudiation of the treaty or a violation of a provision “essential to the 
accomplishment of the object or purpose of the treaty”. see Vienna Convention on the 
law of the treaties, article 60 3(a) and (b).

76 “suspension of the operation of a treaty, in whole or in part, allows the injured state 
to reach a new equilibrium between its rights and obligations in respect to the default-
ing state, being temporarily relieved of the duties under the treaty which remain without 
counterpart”. l.A. sicilianos, “the relationship between reprisals and Denunciation or 
suspension of a treaty”, European Journal of International Law 4 (1993), 345.

77 It cannot be excluded that the suspension of a treaty is applied to obtain remedial 
release or to exert compulsion on the state author of the breach, as admitted by some authors. 
see b. simma, “reflections on article 60 of the Vienna Convention and Its background in 
general International law”, Austrian Journal of Public Law 20 (1970), 40. 

78 Article 49 of the “Draft articles on responsibility of states for Internationally wrongful 
Acts with Commentaries”, Yearbook of the International Law Commission, (2001), vol. II, 
part two. Although the prevalent idea in legal literature is of a multifunctional character 
of counter-measures, the primary aim of counter-measures is cessation of a continuing 
violation. see D. Alland, “Counter-measures of general Interests”, European Journal of 
International Law 13 (2002), 1226; and linos Alexandre sicilianos, Les Réactions décentra-
lisées à l’illicite. Des Contre-mesures à la legitime défense (paris: lgDJ, 1990), 58.
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non-execution clause sets up a “self-contained” regime, which is a lex specia-
lis regulating the parties’ response to a breach of the treaty. 

In order to give the parties the greatest freedom, the notion of “appro-
priate measures” is not clarified further. however, the agreements lay down 
general criteria for the measures that may be taken, such as proportional-
ity 79 and compatibility with international law, that is the standards usually 
required by international customary law for countermeasures. the reference 
to measures which “least disrupt the functioning of the agreement”, also 
usually applied as a formula, confirms that the suspension of the agreement 
is considered a measure of last resort. 80 

the Commission has provided 81 a list of possible measures, some of 
which do not qualify as countermeasures (they are not illegal in themselves) 
but rather as retorsions, such as, for example, the postponements of new 
projects, or the refusal to follow up on a partner’s initiative. other mea-
sures really are countermeasures, such as the suspension of cooperation or 
of financial aid when this is provided for in the agreement. Measures can 
include the suspension of financing of budgetary support and support for 
projects, 82 or the freezing of funds. 83 

A very sensitive issue is whether the violation of the essential elements 
clause contained in a Framework Cooperation Agreement (FCA) could 
trigger the adoption of trade-related measures. 

to overcome the difficulties in trade negotiations, 84 due to the refusal, 

79 As specified, for example, in the Framework Agreement between the Eu, its Mem-
ber states and korea, “proportionate to the failure to implement obligations under this 
Agreement”.

80 see for example the Framework Agreement between the Eu, its Member states and 
korea, Joint Interpretative Declaration concerning article 45 and 46. 

81 see Commission Communication, “on the Inclusion of respect for Democratic 
principles and human rights in EC Agreements with third Countries”, CoM (95) 216 
final, 23.05.1995, Annex II, at 17.

82 the budget support from EDF might take up to 50% of national budgets. thus 
sanctions might have serious consequences for the population, although contributions to 
operations of a humanitarian nature and projects in support to the population are usually 
not affected by the measures.

83 the measures adopted as a consequence of the refusal of free elections by the govern-
ment of zimbabwe in 2002, covered visa bans. the measures were partially lifted in 2012 
as a consequence of the creation of a process leading to free elections. see the reference 
available at http://eeas.europa.eu/delegations/zimbabwe/eu_zimbabwe/political_relations/
restrictive_measures/index_en.htm. see also for another example of “appropriate mea-
sures” those listed in the “proposal for a Council Decision Amending Decision 2001/131/
EC Concluding the Consultation procedure with haiti under article 96 of the ACp-EC 
partnership Agreement”, CoM (2004) 454 final, 29.6.2004.

84 see lorand bartels, The European Parliament’s Role in Relations to Human Rights in 
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by some Eu partners, to accept the inclusion of human rights clauses in 
Free trade Agreements, and to establish a clearer ground for the possible 
adoption of trade related measures, 85 since 2009, 86 the Eu has been fol-
lowing the practice 87 of linking a Framework Cooperation Agreement 88 
(FCA) – containing human rights clauses – to the corresponding 89 Free 
trade Agreement (FtA) 90, not containing human rights clauses. the link-

Trade and Investment Agreements, (European parliament policy Department, EXpo/b/
DroI/2012/09, February 2014), at 7. 

85 It is very interesting to note that the 2014 Association Agreements with Moldova, 
ukraine and georgia, establish that the appropriate measures the parties may adopt in 
the case of non fulfilment of the agreement may not include suspensions of provisions 
contained in the trade title of the Agreement, but an exception is carved out in the case 
of violation of an essential element of the Agreements. see, for example, Moldova Associa-
tion Agreement, article 455(3)(b), supra, note 9. 

86 see a partially derestricted document of the Council, ‘reflection paper on political 
Clauses in Agreements with third Countries’, Doc. 7008/09 27.2.2009, which provides for 
a linkage between Eu agreements and free trade agreements. It specifies that ‘in order to 
have a comprehensive framework with third countries covering the main areas of coop-
eration including political cooperation the Eu has a preference to enter into framework 
agreements prior to conclude sector agreements which in principle do not include politi-
cal clauses’. Cited by bartels, The European Parliament’s Role, supra note 84, at 6. see 
the reference to the practice in the Council of the European union, ‘Eu Annual report 
on human rights and Democracy in the world in 2014’, doc. 10152/15, luxembourg, 
22.6.2015. It is interesting to note that the Commission included the passerelle clause 
among the different tools and instruments (together with human rights clause, political 
dialogue, démarches, specific institutional structures created under the FtA allowing for 
a dialogue) for the promotion of human rights.

87 this approach, for example, has been followed in East Asia but also with Canada. the 
Cotonou agreement could be considered a model. this agreement defines the general rela-
tionships between the Eu, its Member states and the ACp countries, leaving the definition 
of economic (free trade areas and investment) and development cooperation to Economic 
partnership Agreements to be concluded between the Eu and groups of countries engaged 
in a regional integrating process. Marika lerch, Environmental and Social Standards in the 
Economic Partnership with West Africa. A Comparison to other EPAs, bruxelles: European 
parliament, Directorate general for External policies, pE 549.040, April 2015.

88 these framework and cooperation agreements aim ‘to bring together, under a single 
framework, a holistic and coherent vision of relations with a given partner and to identify 
policies and instruments that will be used to advance bilateral relations’, Commission staff 
working Document, ‘human rights and sustainable Development in the Eu-Vietnam rela-
tions with specific regard to the Eu-Vietnam Free trade Agreement’, doc. swD (2016), 
21 final, 26.1.2016, para 2.2.1. 

89 see for example article 43(3) of the partnership and Cooperation Agreement with 
the republic of singapore: see supra footnote 72. 

90 For an example, see article 15(14) para. 2 of the FtA with korea: ‘the present Agree-
ment shall be an integral part of the overall bilateral relations as governed by the Framework 
Agreement. It constitutes a specific Agreement giving effect to the trade provisions within 
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ing (or passerelle) clause can also be included in the trade Agreement.
In order to adopt trade-related measures and suspend the application 

of provisions contained in the FtA as a result of a violation of the essen-
tial element clause contained in the FCA, various minimum conditions 
should be satisfied. First, the FCA should contain a non-execution clause 
triggering the possible adoption of ‘appropriate measures’ in the case of 
violations of essential element clause. second, it should be very clearly 
stated that the trade agreement could be suspended as a consequence of 
the non-execution clause contained in the Framework agreement. this is 
the case for the passerelle clause contained in the Economic partnership 
Agreement with the Member states of Cariforum. 91 Indeed, article 241.2 
establishes that “Nothing in this Agreement shall be construed so as to 
prevent the adoption by the EC party or a signatory Cariforum state of 
any measures, including trade-related measures under this Agreement, 
deemed appropriate, as provided for under articles 11(b), 96 and 97 of 
the Cotonou Agreement and according to the procedures set by these 
articles”. 

In other cases this link is not clear and one party could claim that a 
serious violation of the human rights clause in the framework agreement 
cannot be the basis for suspension of the trade agreement. An example of 
such a clause is article 105 of the EpA with west African states, where it 
states: “Nothing in this Agreement may be interpreted as preventing the 
taking by the European union party or any of the west African states of 
any measure deemed appropriate concerning this Agreement in accordance 
with the relevant provisions of the Cotonou Agreement”. In this case there 
is no expressed reference to the essential element clause or to the non-
execution clause of the Cotonou Agreement.

the model of linking two agreements has also been applied to other sec-
tor agreements, and in particular to fishery protocols, which traditionally 
did not include a human right clause. thus, protocols “setting out the fish-
ing opportunities and the financial contribution” signed by some African 
countries with the Eu have been connected to the essential element and 
non-execution clauses of the Cotonou Agreement. the provisions contained 
in the protocols setting up fishing opportunities establish the suspension of 
the Eu financial contribution if the European union ascertains a breach of 
essential and fundamental elements on human rights as laid out by article 

the meaning of the Framework Agreement.’ the Free trade agreement was signed in 2010 
and was provisionally applied in the same year (OJ [2011] l 127/1, 14.5.2011). 

91 Council Decision of 15 July 2008 on the signature and provisional application of 
the Economic partnership Agreement between the Cariforum states on one hand and the 
European Community and its Member states on the other (OJ [2008] l 289/1, 30.10.2008).
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9 of the Cotonou Agreement or as a consequence of the activation of the 
consultation mechanisms laid down in article 96 of the Cotonou Agreement 
owing to a violation of one of the essential and fundamental 92 elements of 
human rights and democratic principles as provided for in article 9 of the 
Cotonou Agreement. 93

this technique does not seem, however, to have overcome the Eu part-
ners’ objections. For instance, in Africa, the inclusion in some European 
partnership Agreements of a provision connected to the Cotonou non-
execution clause, let alone the inclusion of a complete human rights clause, 
has been one of the contentious issues that have delayed the conclusions 
of full European partnership Agreements for several years. 94

In the end, the model described above could create more problems 
than it has tried to solve. If the human rights and non-execution clauses 
are contained in the framework cooperation agreement which has not been 
ratified, the FtA (which does not contain an essential element clause and 
a non-execution clause) cannot be suspended until the ratification process 
of the FCA is concluded, which could delay the process especially when 
the issue has been contentious and has been difficult for negotiators. 

Moreover, the FtA is usually concluded for an indefinite period of time, 
whereas the FCA is concluded for a limited period. 95 thus, after the expiry 
of the Cooperation agreement, the Eu could, in the case of a breach of 
human rights by its partner, suspend the FtA provisions as a countermea-
sure, according to the customary rule on state responsibility. 

92 the Cotonou agreement distinguishes between essential and fundamental elements 
of the agreement. good governance, as defined in article 9(3) is considered a fundamental 
element of the agreement. serious cases of corruption trigger the procedure provided for 
in article 97. 

93 protocol setting out the fishing opportunities and the financial contribution provided 
for by the Fisheries partnership Agreement between the European union and the repub-
lic of seychelles, OJ [2014] l 4/3, 9.1.2014, (articles 7 and 8.1.f). similar provisions are 
contained in the protocol between the European union and the republic of Cape Verde, 
(articles 7 and 8), OJ [2014] l 369/3, 24.12.2014, in the protocol with Comoros (articles 
8 and 9), OJ [2010] l 335/2, 18.12.2010 and in the protocol with the republic of Côte 
d’Ivoire (articles 8 and 9) OJ [2013] l170/2, 22.6.2013.

94 see article 105 of the EpA signed in 2014 with west African states. see also the EpA 
with East African Community partner states, article 136. the text of the agreement was 
finalized on 16 october 2014. For the EpA with southern Africa Development Community 
(negotiations were concluded on 15 July 2014), see article 110.

95 the Agreement of Cotonou will expire in 2020, the Framework Agreement with 
Vietnam is concluded for a period of five years (renewable). 
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4. The case of anti-gay legislation and human rights clauses 

this section examines the adoption of anti-homosexuality legislation by 
some African countries and the reaction of Eu institutions. this will enable 
some of the issues discussed in the first part of the paper to be tested. More 
specifically, the following will be assessed: the scope of the clause, that is 
whether the criminalization of homosexuality constitutes human rights vio-
lations covered by the hr essential elements clause; how the violation of 
non-trade values could trigger the non-execution clause, and whether the 
issue of rights of lesbian, gay, bisexual, transgenders and intersex persons 
(lgbtI) has affected EpA negotiations or could influence future negotia-
tions for the renewal of the Agreement of Cotonou.

Anti-homosexuality legislation is in force in several countries both in 
Asia and Africa. 96 In the 34 African countries where homosexuality is 
outlawed, sexual, consensual, and adult activities with people of the same 
sex are punishable by fines and/or imprisonment (up to 14 years) and in 
some cases even by death (Mauritania, sudan, and somalia). 97 uganda 98 
and Nigeria 99 have recently modified anti-gay legislation making the pun-

96 this is a high sensitive issue in the African continent. homosexuality is taboo in 
Africa and in much of the continent there is a strong anti-gay sentiments. According to 
the bbC ‘Nigeria poll suggests 87% of population support anti-gay legislation’, 30 June 
2015, available at http://www.bbc.com/news/world-africa-33325899. Moreover, there seems 
to be a trend towards making those legislations more severe as the idea is spreading that 
homosexuality is against African values.

97 see lucas paoli Itaboray and Jingshu zhu, State Sponsored Homophobia. A World 
Survey of Laws, report (2015).

98 uganda adopted (24 February 2014) a new anti-gay piece of legislation, which pro-
vides for life imprisonment (the original version of the bill provided for death penalty, 
while previous legislation punished consensual sexual gay relations with 14 yeas impris-
onment). penalties are provided as well for persons or organizations, which aid or abet 
same person’s sexual relationships. ugandans, who engage in same-sex relations outside of 
uganda, may be extradited for punishment back in the country. the uganda Constitutional 
Court annulled the law in February 2014 on procedural grounds but a new bill is being 
proposed. see s. houttuin “gay ugandans face new threat from anti-homosexuality law”, 
The Guardian, (6 January, 2015), available at http://www.theguardian.com/world/2015/
jan/06/-sp-gay-ugandans-face-new-threat-from-anti-homosexuality-law. p. Johnson, ‘Making 
unjust law: the parliament of uganda and the Anti-homosexuality Act’, 67 Parliamentary 
Affairs (2015), 736. 

99 while in some Northern states Members of the Federal republic of Nigeria (where 
the sharia applies) homosexual activities are punished with death sentence, the Federal 
state approved on 7th January 2014 the ‘same sex marriage prohibition law’, criminalizing 
same-sex marriage (those involved can be sentenced to up to 14 years imprisonment). the 
bill qualifies as an offence the support of the same-sex marriages (for instance taking part 
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ishment for consensual homosexual relationships more severe compared 
to the legislation previously in force. 100 

Does legislation of this type fall within the scope of the clause? laws 
criminalizing consensual same-sex relationships are considered violations 
of human rights by uN human rights bodies. 101 Criminalization implies 
the violation of the right to life, dignity, non-discrimination, security of per-
son, and privacy. these rights are recognised in all human rights treaties 
to which these countries are parties. It seems irrefutable that the human 
rights clause covers these rights. 102 

as witness in a gay-marriage), and it provides for prison sentences of 10 years for persons 
belonging to a gay organization. besides Nigeria, other Members of the Economic Com-
munity of west Africa states (ECowAs) criminalize homosexual sexual relations (gambia, 
ghana, senegal, sierra leone, togo).

100 the adoption of the above-mentioned pieces of legislations has prompted severe 
reactions by the international community: the united states reduced its financial aid to 
uganda, imposed visa restrictions and cancelled a regional military exercise. see ‘us Cuts 
Aid to uganda over Anti-gay law’, Al Jazeera, 24 June 2014, available at www.aljazeera.com/
news/Africa/2014/06. the world bank, sweden, Norway, Denmark and the Netherlands 
had suspended or redirected aid from the government to oNg., see J. gettleman ‘uganda 
Anti-gay law struck-down by Court’, The New York Times, 1 August 2014, available at 
http://www.nytimes.com/2014/08/02/world/africa/.html.

101 uN general Assembly, human rights Council, “Discrimination and violence against 
individuals based on their sexual orientation and gender identity”, Report of the Office of 
the United Nations High Commissioner for Human Rights, A/hrC/29/23, 4 May 2015. 

102 All the above-mentioned countries are contracting parties at least of the Interna-
tional Covenant of political and Civil rights. the African Charter on human and people’s 
rights (binding all African union states) does not prohibit discrimination based on sexual 
orientation but article 2 prohibits discrimination on several grounds (sex, birth, ethnical 
origin) and on “other status”. the list is considered non-exhaustive and it is submitted 
that it covers sexual orientation. see olufemi Amao, “Civil and political rights in the 
African Charter”, in The African Regional Human Rights System, ed. Manisuli ssenyonjo 
(leiden: Martinus Nijhof, 2012), 34. In 2014 the African Commission on human and 
peoples’ rights adopted a ‘resolution on protection against Violence and other human 
rights Violations against persons on the basis of their real or Imputed sexual orientation 
or gender Identity’ (55th ordinary session of the African Commission on human and 
peoples’ rights in luanda, Angola, 28 April to 12 May 2014). the resolution states that 
acts of violence, discrimination and other human rights abuses affecting lgbtI persons 
and human rights defenders in Africa violate state obligations under the African Charter 
on human and people’s rights. text available at http://www.achpr.org/sessions/55th/resolu-
tions/275/. Although the resolution does not target anti-gay legislations it is considered 
an important step towards the recognition of rights of persons regardless of their sexual 
orientation. For an analysis of the African Charter with reference to this issue see r. Mur-
ray and F. Viljoen, ‘towards Non-Discrimination on the basis of sexual orientation: the 
Normative basis and procedural possibilities before the African Commission on human 
and peoples’ rights and the African union’, 29 Human Rights Quarterly (2007), 86-111. 
For an analysis of the discrimination based on sexual orientation in Africa, see A. rudman 



    296 Solidarity and Protection of Individuals in E.U. Law

Although it seems that there is no need for an express reference to 
lgbtI rights in the essential element clause, the European parliament 
asked to explicitly introduce a reference to the prohibition to discriminate 
on the basis of sexual orientation, for example, in a future revision of the 
Cotonou and in particular in article 8.4 which contains a reference to “other 
grounds” of discrimination. 103 

In 2015 the European parliament called again for the inclusion in the 
future ACp-Eu agreement (Cotonou expires in February 2020) of an 
“explicit mention of non-discrimination on grounds of sexual orientation 
or gender identity”. 104 the revision of article 8.4 would have the advantage 
of not modifying the essential element clause, while providing an important 
interpretative tool for the application of the provision. 

the ACp partners are not inclined to accept the proposed changes. 
African leaders defend their sovereign rights to legislate on the matter, 
referring to “African moral values”, culture and traditions claiming that 
homosexuality is “inherently non-African” or against the African tradition 
thus setting the question in the framework of the Africa- west relationship, 
neo-colonialism and the like. 105

“the protection Against Discrimination based on sexual orientation under the African 
human rights system”, African Human Rights Law Journal 15 (2015), 1-27.

103 see resolution on the draft Council decision on the conclusion of the Agreement 
amending for the second time the partnership Agreement between the Members of the 
African, Caribbean and pacific group of states, of the one part, and the European Com-
munity and its Member states, of the other part, signed in Cotonou on 23 June 2000, as 
first amended in luxembourg on 25 June 2005, doc. pE 480.585v02-00, 22.3.2013.

104 European parliament, “resolution of 11 February 2015 on the work of the ACp-Eu 
Joint parliamentary Assembly” (JpA), 27 January 2015, (2014/2154(INI)). In paragraph 15 
of the resolution the Eu parliament “reiterates its deep concern over the adoption and 
discussion of legislation further criminalising homosexuality in some ACp countries; calls on 
the JpA to place this on the agenda for its debates; calls for reinforcement of the principle 
of non-negotiable human rights clauses and sanctions for failure to respect such clauses, 
inter alia with regard to discrimination based on sex, racial or ethnic origin, religion or 
belief, disability, age, sexual orientation or gender identity and against people living with 
hIV/AIDs”.

105 see on the issue, D. hornsby, “the tragedy of uganda’s Antigay bill”, opencanada.
org, (2 March 2014), available at https://www.opencanada.org/features/the-tragedy-of-
ugandas-anti-gay-bill. An article published online on the 2nd December 2014, “gambia 
Condemns Eu on Anti-gay laws”, reports a speech of the gambian Foreign Minister bala 
garba Jahumpa who warned that “gambia’s government will not tolerate any negotiation 
on the issue of homosexuality with the Eu or any international block or nation”; available at 
http://www.liberianews.net/index.php/sid/228132703. In August 2014, gambian Assembly 
passed a bill tightening the already severe anti lgbtI legislation and providing for life 
imprisonment for some homosexual acts. this piece of news is available at http://www.
lgbt-ep.eu/press-releases/gambian-national-assembly-passes-severe-anti-lgbt-bill/.
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Moreover, the ACp parliamentary Assembly – as a response to the pro-
posed European parliament resolution – adopted a Declaration 106 which 
demonstrates that the initiative of the parliament is resented as an attempt 
to “disregard the wishes of the majority of its (ACp) people in the name 
of democracy and as they perceive it”. 107 the Assembly also stresses “the 
right of a society to determine its own moral values and norms must be 
understood as a fundamental human right under the principle of sovereign 
protection”. 108 Finally, “it calls upon the Eu to respect the democratic pro-
cesses of sovereign states and to refrain from taking action which could 
undermine the basis of its development partnership with the ACp group 
including the attainment of the objectives of poverty eradication and sus-
tainable development, and to desist from tying sexual orientation and 
homosexuality to development aid and cooperation”. 109

this reaction is a very clear demonstration that one of the most problem-
atic issues raised by the application of the essential element clause concerns 
the different interpretations of human rights and relativism. there seems to 
be no space for a discourse on the relativism of human rights with respect 
to the pieces of legislation at stake, which provide for imprisonment and 
even death penalty for consensual same sex relations. the principle of the 
universality of human rights cannot be derogated on the grounds of moral 
or cultural diversity.

one possible solution requires first engaging the countries concerned 
in a close and intensive dialogue so as to exercise an influence on them. 
For the time being, according to the Eu, political dialogue under article 8 
covers human rights situations of lgbtI persons 110 and is the best instru-
ment for the Eu to engage in a dialogue with its partners. 

In practice, discrimination based on sexual orientation is being dis-
cussed in the framework of informal human rights dialogue 111 and during 

106 “Declaration of the ACp parliamentary Assembly on recent proposals adopted by the 
European parliament with regard to uganda and Nigeria”. the parliamentary Assembly of 
Africa Caribbean and pacific states, meeting at its 35th session in strasbourg, 14-19 March 
2014. the text of the declaration is available at http://www.acp.int/content/declaration-acp-
parliamentary-assembly-recent-proposals-adopted-european-parliament-regard-u.

107 Ibid., preamble, letter I).
108 Ibid., preamble, letter g).
109 Ibid., para. 6.
110 Council of the European union, “guidelines to promote and protect the Enjoy-

ment of all human rights by lesbian, gay, bisexual, transgender and Intersex persons 
(lgbtI)”, luxembourg, Foreign Affairs Council Meeting, luxembourg, 24.6.2013. 
para. b. 31.7 of the document explicitly refer to dialogue under article 8 of the Cotonou 
Agreement.

111 see Jean bossuyt et. al., “political Dialogue on human rights under article 8 of the 
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official visits and in meetings of Eu local working groups. 112 
should the Eu wish to invoke the non-execution clause of the Coto-

nou agreement, it would have to qualify the criminalization of the same-
sex consensual sexual relations as a breach of the essential element clause. 

In a resolution dealing with uganda and Nigeria’s legislation, 113 the 
European parliament required the immediate adoption of “appropriate 
measures” under article 96 without holding article 8 consultations, as the 
Ep considers this case to be of “special urgency”. 

Although the European parliament has requested the Commission to 
suspend aid or to redirect financial support and even to consider the adop-
tion of targeted sanctions, 114 a request was also made to the Commission 
to strengthen the dialogue with the countries concerned. this demonstrates 
that although the European parliament considers anti-gay legislation a seri-
ous violation of human rights, dialogue on the topic is still considered use-
ful. however, to date, the parliament’s requests have not been taken up. 

the issue of anti-gay legislation was apparently discussed in the frame-
work of political dialogue with uganda, as reported by the EEAs website. 115 
to date, the discussion has not led to any changes. the Eu is aware that 
the issue is very sensitive for its partners. 116 

Cotonou Agreement”, study requested by the Ep’s Development Cooperation Committee, 
doc. EXpo/b/DEVE/2013/31, (June 2014). see, in particular, the reference to dialogue 
with Cameroon and uganda, at 17 and 27.

112 see for Nigeria, Eu ‘Annual report on human rights and Democracy in the world in 
2012 (Country reports), Doc. 9431/13, (brussels, 21.5.2013), at 131; for uganda, the issue 
was raised during high level meetings, Ibid., at 157. In 2014, besides engaging in dialogue 
with some countries over the issue of anti-gay legislation, statements were issued by the Eu 
calling countries such uganda, Nigeria to repeal anti-homosexual legislation. see the Eu 
‘Annual report on human rights and Democracy in the world in 2014’, (luxembourg, 
22.6.2015), Doc. 10152/15, at 76. the Eu prefers the use of diplomatic tools, demarches 
and political dialogue. ‘the Eu continued to advocate the promotion and protection of 
human rights for lgbtI persons through human rights dialogues, quiet diplomacy, EIDhr 
support to lgbtI human rights defenders and to Ngos implementing projects to fight 
discrimination against lgbtI persons, and discussions on ways to improve the situation 
of lgbtI persons with like-minded partners and civil society organisations‘, Ibid., at 76.

113 European parliament, “resolution of 13 March 2014 on launching consultations 
to suspend uganda and Nigeria from the Cotonou Agreement in view of recent legisla-
tion further criminalising homosexuality”, doc. 2014/2634(rsp). par. 4 of the resolution 
declares: “governments of uganda and Nigeria failed to fulfil an obligation stemming from 
respect for human rights, democratic principles and the rule of law, referred to in article 
9(2) of the Cotonou Agreement”.

114 Ibid., paras. 7 and 10.
115 Available at http://eeas.europa.eu/uganda/index_en.htm.
116 “Declaration of the 21st session of the ACp parliamentary Assembly on the peaceful 
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In the hypothesis of serious violations of human rights or democratic prin-
ciples by the parties to an Economic partnership Agreement, trade-related 
measures could be adopted provided that a passerelle clause is contained 
in the EpA that clearly links this Agreement to the Cotonou human rights 
clause. 117 

A further noteworthy issue raised by the anti-gay legislation is whether 
the clash of the Eu and the concerned third countries’ values is likely to 
affect the conclusion of EpAs. 

we have not been able to find any reference to a discussion of the issue 
during EpA negotiations. however, in February 2014 the EpA with ECow-
As was concluded and the EpA was initialled with EAC (of which ugan-
da is a Member state). In october 2014 the Eu concluded the European 
partnership Agreement with Eastern African Countries (uganda, burundi, 
kenya, rwanda and tanzania). 118 these developments speak for themselves 
and confirm that the Eu prefers inclusion to sanctions. 

It is also possible that the Cotonou partnership, which will be revised 
by 2020, will also be affected by the adoption of anti-gay legislation by 
some of the ACp countries. this issue is on the agenda of the European 
union and of its Member states. 119 Negotiations and a preliminary dialogue 

Co-existence of religions and the Importance given to the phenomenon of homosexuality 
in the ACp-Eu partnership”. the ACp parliamentary Assembly asked for “due respect 
for the cultural differences and social diversity of the two parties”. 28.9.2010. the text is 
available at http://www.lgbt-ep.eu/

117 some EpAs explicitly refer to article 96 of Cotonou. see, for example, Eu-Cariforum, 
article 241(2); Eu – Eastern and southern Africa (Interim EpA of 2012,), article 65(1). 
other agreements make a more general reference to the possible adoption of measures in 
accordance with provisions of the Cotonou Agreement: Eu-western Africa EpA, (article 
105); Eu-East Africa Community (EAC) EpA, 2014, (article 136). the Interim Eu-EAC 
EpA (initialled in 2007 but not signed yet) refers in the preamble to principles of the Coto-
nou Agreement, specifies to be “built on the acquis of Cotonou” (article 3) and contains 
a passerelle clause (article 49).

118 the burundi penal Code punishes sexual relations with persons of the same sex with 
imprisonment up to three months and a fine. In kenya (162 section of the penal Code 
revised in 2006) same-sex sexual practices are punished with 14 years imprisonment, up 
to 21 in aggravated circumstances. A debate was held in rwanda on the adoption of an 
anti-gay legislation in 2009 similar to the uganda’s legislation. Mainland tanzania 1945 
penal Code was revised by the sexual offences special provisions Act in 1998, (section 
154) which provides for gay sexual relationships imprisonment for 30 years. E. Muga, 
“Dar plans to Introduce tougher Anti-gay bill”, The East African, (29 March 2014), 
available athttp://www.theeastafrican.co.ke/news/Dar-plans-to-introduce-tougher-anti-gay-
Bill--/-/2558/2262374/-/iq7xix/-/index.

119 see t. tindemans and D. brems, “post Cotonou: preliminary positions of Eu Mem-
ber states”, 87 ECDPM Briefing Note 87, (February 2016). the relevance of the issue has 
been underlined by the participants to several round tables organized by the office for 
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should offer the Eu the opportunity to clarify its very critical position on 
the adoption of the laws concerned and to provide the contracting party 
with some specific benchmarks. 

5. Concluding Remarks

human rights clauses are tools of the Eu’s foreign policy, which Eu 
partners reluctantly accept and which are rarely enforced. In principle this 
could lead to the conclusion that the Eu should drop these clauses alto-
gether. however, it is clear that these clauses are here to stay. 

these clauses have thus become an identity-creating feature of Eu exter-
nal policy. 120 the rationale of the human rights clause, in other words, lies 
in the self-representation of the Eu as a global actor that defines its role 
and its foreign policy as a human rights and democracy promoter, its for-
eign relations being guided – according to the Eu treaty – by the same 
“principles that have inspired its own creation”. 121 

by incorporating human rights provisions in the agreements it concludes, 
the Eu proposes its own and distinct model as an human rights promoter 
in foreign policy, highlighted by some of the specific features that have 
been underlined in this paper: the notion of the indivisibility of human 
rights, 122 the bilateral nature of the clause, and the setting up of preven-
tive mechanisms for dialogue and cooperation as a means to influence the 
partners’ behaviour. 

however, the flagship function of the clauses does not seem sufficient 

Economic policy and regional Development (ErpD) to discuss the future of the ACp and 
Eu relations. see ACP-EU Relations after 2020: Issues for the EU in Consultation Phase 1. 
Final Report, (10 July 2015): at 8 and 28. 

120 Even if article 3(5) and article 21 tEu do not create a legal obligation to include 
a human rights clause in Eu agreements, they compel the union to promote its values in 
its international relationships. As underlined above, human rights clauses are one of the 
Eu’s human rights policy instruments.

121 Article 21 tEu. this connection has been explicitly mentioned, for example in the 
third indent of the preamble of the Association Agreement with Moldova which reads: ‘rec-
ognising that the common values on which the Eu is built – namely democracy, respect for 
human rights and fundamental freedoms, and the rule of law – lie also at the heart of political 
association and economic integration as envisaged in this Agreement: see supra footnote 9. 

122 For instance the us promotes mainly labour rights. see for an analysis of different 
approach Ariel Aaronson, “human rights” in Preferential Trade Agreements Policies for 
Development: A Handbook, eds. Jean pierre Chauffour and Jean Christophe Maur (wash-
ington: world bank, June, 2011), 429-452. 
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and the Eu could try to make the best use of the non-trade value clauses 
by reinforcing the use of the essential element clause as a legal basis for 
positive measures. the added value of the essential element clause is that 
it creates the opportunity for diplomatic discussions and dialogue with the 
states concerned. 

human rights clauses also conceptualize the traditional political con-
ditionality linking aid and benefits derived from the agreement to observe 
civil and political human rights and can also be interpreted as extending to 
second-generation human rights. rewards in terms of trade and economic 
financial benefit are increasingly linked to different political objectives (weap-
ons of mass destruction, sustainable development, environmental protection). 
however the extension of the essential element clause model to other forms 
of conditionality has some inherent danger from the perspective of non-
application of the clause, although it could have some potential for dialogue.

the inclusion of human rights clauses in Eu agreements can reinforce 
the existing political dialogue, even before the entry into force of the 
agreement. 123 Negotiations and consultations are the right means to define 
benchmarks and to set up a road map to restore the respect for human 
rights. For example, the future negotiations for the renewal of the Cotonou 
Agreement could be an opportunity to clarify the scope of human rights 
protection as regards rights to lgbtI people and for the Eu to make it 
clear what measures (positive and negative) it might be ready to apply in 
the case of (continuous) serious violations of these rights. 

As for dialogue, in the framework of the non-execution clause, it is 
clear that the possibility of adopting “appropriate measures”, in the vari-
ous forms they might take, can give teeth to unproductive consultation. 
however, it is important not to be naive and it is clear that dialogue is not 
a panacea, and some results must be based on the interest and goodwill 
of the other parties. 

whether the Eu is successful in exerting pressure on third countries 
clearly depends on the specific context.

In the case of failure, the non-execution clause could be used as a tool 
of negative conditionality, which might involve a rethinking of the content 
and structure of the measures. 

this of course would happen only if the Eu is ready to adopt appropri-
ate measures also in the case of serious violations of human rights and not 
only in the case of coups d’état. In this hypothesis, consultations would lose 
their raison d’être and the clause would merely become a tool that certifies 
the impossibility, at least for the time being, of continuing the relationship. 

123 see Commission Communication, supra footnote 81, at 5, also for an illustration of 
the issues included in the Eu-Vietnam human rights dialogue agenda.
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part V

CoMpArINg Eu solIDArIty  
wIth othEr rEgIoNs oF thE worlD
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GusTavo Ferreira sanTos* anD Bruna suely nasCimenTo sanTos**

thE prINCIplE oF solIDArIty  
IN thE lAtIN AMErICAN lEgAl systEM

1. Introduction

broadly speaking, the word solidarity is defined as “unity or agreement 
of feeling or action, especially among individuals with a common interest; 
mutual support within a group”. 1 It is a mutual state of mind that creates 
a sense of responsibility in the subjects involved, a tendency to help one 
another.

r. st. J. MacDonald explains that solidarity is “first and foremost a 
principle of cooperation which identifies as the goal of joint and separate 
state action an outcome that benefits all states or at least does not gravely 
interfere with the interests of other states”. based on solidarity, democracy 
and peace, integration can be a way to achieve a more balanced and fairer 
world, in which the people’s well being prevails. 

solidarity between governments means a development of the interna-
tional community, an enhancement of historical, political and geographical 
connections, based on interdependency between states. 2 

Also, according to r. st. J. MacDonald, “solidarity, as a principle of 
international law, creates a context for meaningful cooperation that goes 
beyond the concept of a global welfare state; on the legal plane it reflects 

* Fellowship in research productivity (pQ) granted by the National Council for scientific 
and technological Development (CNpq).

** law student at the Catholic university of pernambuco. review of English version 
made by David randal.

1 Oxford Dictionary of English, edited by stevenson, (Angus: oxford university press, 
2010).

2 As explained by ronald st. J. MacDonald, in Solidarity in the Practice and Discourse 
of Public International Law (1996), “solidarity, as a principle of international law, creates 
a context for meaningful cooperation that goes beyond the concept of global welfare 
state; on the legal plane it reflects and reinforces the broader idea of a world community 
of interdependent states”.
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and reinforces the broader idea of a world community of interdependent 
states”.

In latin America, there is an international policy practice strongly sup-
ported by a discourse in which solidarity plays a central role. there are a 
large number of integration processes taking place simultaneously in the 
region. None of them, however, is similar to what emerged from the experi-
ence of the European union. At the same time that political rhetoric affirms 
the claim to unity, difficulties and suspicions constrain concrete processes 
of integration. 

Notwithstanding the clear limits on its practical application, solidarity 
has been an idea constantly evoked in the region. It is a region with enor-
mous economic, social and political problems that can only be overcome 
through efforts that transcend the limits of national governments.

In this work, we take a general look at the national constitutional foun-
dations for solidarity between countries, solidarity in regional organiza-
tions and solidarity in regional integration processes. with regard to the 
integration process, we have chosen Mercosur, unasur, Alba and Celac as 
examples. before that, we draw attention to a number of historical ele-
ments that reveal the importance that solidarity has in relations between 
countries in the region.

2. Latin American solidarity: a historical overview 

“latin America” is a term used to name part of the American continent. 
It designates the set of countries colonized by European countries that 
speak romance languages, especially spanish, portuguese and French. 3 
superficially, there are cultural, political, linguistic, and economic identi-
ties that bind the countries of the region.

After the movements of independence that took place almost simulta-
neously all over latin America, the biggest problems encountered by the 
countries were internal issues related to cultural diversities, class stratifica-
tion and concentration of power in the hands of small groups. the latin 
American countries soon realized that to maintain independence and fore-
stall any intervention from European countries, it was necessary to create 
more solid links among one another.

3 For more information about the origins of the expression “latin America” and its 
identity, we recommend: Michel gobat, “the Invention of latin America: A transnational 
history of Anti-Imperialism, Democracy, and race”, Am Hist Rev (2013), 118 (5): 1345-
1375: 10.1093/ahr/118.5.13452013; 118 (5): 1345-1375.
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It is possible to note that since the process of independence of the colo-
nies there has been an intention to promote integration. simon bolivar – a 
leader in some independence movements – was aware that integration was 
essential for the new countries in the region. he advocated a proposal of a 
confederation in his “letters of Jamaica”, written in 1815. when the inde-
pendence of the countries was consolidated, he organized the well-known 
“Congress of panama” in 1826.

the choice of panama to host the meeting had a symbolic meaning: “1) it 
was midway between Mexico City and buenos Aires; 2) it had symbolic value 
as the center of the world ‘looking to Asia and Africa on the one hand and 
Europe on the other’; and 3) the Isthmus of panama was a geographic and 
political parallel to the ancient greek congress held at the Isthmus of Corinth”. 4

the Congress of panama approved the “treaty of perpetual union, 
league, and Confederation”, which determined the need for a united 
defense against any act of external aggression, established the use of arbi-
tration as a pacific way to solve disagreements between the states and the 
elimination of the slave trade. 

At the time, this treaty failed to generate any practical effects, since gran 
Colombia was the only country to ratify it. however, it served as model 
for future attempts to form regional organizations in latin America and 
formulate the first draft of the principle of solidarity.

In 1889 the First International Conference of American states took place 
in washington at which the International union of the American republics 
was established. It represented an attempt by the latin American govern-
ments to establish themselves in the international community; however, the 
divergences in opinion among the countries only encouraged the enlarge-
ment of the usA’s power over the region.

An aftereffect of the experience of the world war II was the signature, 
in rio de Janeiro, in 1947, of the Inter-American treaty of reciprocal 
Assistance (also called the rio treaty) in which an aggression made to one 
of the signature countries would be taken as an aggression against all the 
other countries. It was intended to be an accord of collective security, of 
solidarity against an act of external aggression.

Afterwards, in 1948, the Ninth International Conference of American 
states took place in bogotá, Colombia, an event that resulted in the signing 
of the Charter of the oAs. this led to the creation of the organization of 
American states and, as specified in article 1, the organization was estab-
lished with the intention of achieving “an order of peace and justice, to 

4 liliana obregón, “regionalism Constructed: A short history of ‘latin American 
International law’”, (Conference paper No. 5/2012. 5th biennial Conference, European 
society of International law, Valencia, 13-15 september 2012).
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promote their solidarity, to strengthen their collaboration, and to defend 
their sovereignty, their territorial integrity, and their independence”. 5 

3. The regional practice of the principle of solidarity

3.1. Issues involving solidarity

An important manifestation of the principle of solidarity in latin America 
is the defense and promotion of democracy. the concern with democracy is 
present from the beginning of the inter-American system. the weaknesses 
of national institutions are offset by reciprocal commitment to a minimum 
content of a liberal representative democracy. regional organizations moni-
tor compliance with these commitments. the existence of a “democratic 
clause” in the structuring of regional entities is common.

the region has a long tradition of welcoming persons politically per-
secuted in their own countries. It is worth remembering that the region 
accepts the idea of “diplomatic asylum”, 6 a concept not accepted by coun-
tries of other regions.

there are specific regional policies for refugees and other displaced 
people. In this protective activity, the following normative acts stand out: 
Cartagena Declaration of 1984; the Declaration and plan of Action of 
Mexico to strengthen the International protection of refugees in latin 
America in 2004; and the brasilia Declaration on the protection of refu-
gees and stateless persons in the American Continent of 2010.

3.2. Constitutional bases of solidarity in international relations

A reading of the constitutions 7 of the region reveals the importance 
attached to relations between countries and the discourse of latin Ameri-

5 Charter of the organization of American states, article 1: “the American states 
establish by this Charter the international organization that they have developed to achieve 
an order of peace and justice, to promote their solidarity, to strengthen their collaboration, 
and to defend their sovereignty, their territorial integrity, and their independence. within 
the united Nations, the organization of American states is a regional agency”.

6 Carroll Neale ronning, “Diplomatic asylum: legal norms and political reality in latin 
American relations”, Springer Science & Business Media (2012).

7 the research on the texts of the constitutions of the countries of the region was car-
ried out on the website constituteproject.org
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can integration. some constitutions of countries in the region address the 
role of governments in international relations and specify standards related 
to solidarity between nations. this is more common in more recent con-
stitutions.

the 1988 brazilian constitution has an article specifically dedicated to 
international relations. In the text, the Constitution defines a set of princi-
ples that must be observed in the participation of the country in the inter-
national order such as “defense of peace”, “peaceful solution of conflicts” 
and “cooperation among people for the progress of humanity”. there is a 
specific reference to latin American integration.

 Colombia’s constitution of 1989 has a chapter defining the principles 
of the country’s position in international relations. It includes an open atti-
tude to latin American cooperation and integration. 8 

Ecuador affirms in its 2008 constitution that it is a democratic country 
“committed to latin American integration – the dream of simon bolivar 
and Eloy Alfaro – peace and solidarity with all peoples of the Earth”. there 
are dozens of references to solidarity in the constitutional text. Most of 
them deal with social, economic and cultural rights in domestic politics. 
where it deals with foreign policy, the constitution defines principles and 
refers twice to the principle of solidarity.

the 2009 Constitution of the plurinational state of bolivia includes, in 
its preamble, solidarity in the basic principles of the state. there is an arti-
cle dealing with principles relating to international relations. they include 
“Cooperation and solidarity among states and peoples”. this constitution 
contains a large number of references to international organizations and 
treaties. the bolivian constitution also notes the need for latin American 
integration. 9

In Central America, the constitutions of honduras and Nicaragua 
deserve special mention. the 1982 Constitution of honduras (revised in 
2013) expressly refers to solidarity in the relationship between people. 10 

8 Article 227: “the state shall promote economic, social, and political integration with 
other nations and especially with the countries of latin America and the Caribbean by 
means of treaties which, on the basis of fairness, equality, and reciprocity, create supra-
national organizations, even to the point of constituting a latin American community of 
nations. An Act may call for direct elections for the formation of the Andean parliament 
and the latin American parliament”. 

9 Article 265: “I. the state shall promote the relations of social, political, cultural and 
economic integration with other states, nations and peoples of the world and, in particular, 
latin American integration, based on the principles of a just, equitable relationship with 
recognition of asymmetry. II. the state shall strengthen the integration of its nations and 
rural native indigenous peoples with the indigenous peoples of the world”.

10 Article 15 of the honduras Constitution supports the principles and practices of 
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the 1987 Constitution of Nicaragua (revised in 2014) highlights the prin-
ciple of solidarity in more than one place. 11

the 1917 Mexican Constitution is a monument to constitutional his-
tory. It was the first constitution in the world to consider social rights as 
fundamental rights. when it comes to the right to education, the text of 
the constitution cites solidarity among nations as one of the contents to 
be taught. 12

Many constitutions do not establish parameters for international rela-
tions, but only procedural rules, such as those that regulate the inclusion 
of treaties in the legal order. the Chilean constitution contains only orga-
nizational and procedural norms regarding international treaties. 

the Constitution of Argentina does not define principles of international 
relations. Nevertheless, when it defines the procedure for the adoption of 
international treaties, it highlights the treaties with latin American coun-
tries. 13 however, it is one of the latin American nations most open to the 
adoption of international pacts.

international law that promote solidarity and self-determination of peoples, non-inter-
vention and the strengthening of universal peace and democracy: “honduras proclaims 
as inevitable the validity and obligatory execution of arbitral and judicial sentences of an 
international character”.

11 Article 3: “the struggle for peace and the establishment of a just world order repre-
sent fundamental commitments of the Nicaraguan nation. we therefore oppose all forms 
of colonialist and imperialist domination and exploitation and declare our solidarity with 
all countries fighting against oppression and discrimination”. Article 5: “(…) Nicaragua 
bases its international relations on friendship, complementarity and solidarity among the 
peoples and reciprocity among states. Consequently, all forms of political, military, eco-
nomic, cultural, or religious aggression and the interference in the internal affairs of other 
states are forbidden and proscribed. Nicaragua recognizes the principle of the peaceful 
settlement of international disputes through the means offered by international law and 
prohibits the use of nuclear weapons and other means of mass destruction in domestic and 
international conflicts. Nicaragua guarantees the right of asylum to persons persecuted for 
political reasons, and rejects any subordination of one state to another”.

12 Article 3: “(…) Education provided by the state shall develop harmoniously all human 
abilities and will stimulate in pupils the love for the country, respect for human rights and 
the principles of international solidarity, independence and justice”.

13 Article 75: “the Congress shall have power: (…) 24. Approval of these treaties with 
latin American states shall require the absolute majority of the totality of the members 
of each Chamber. In the case of treaties with other states, the National Congress, by an 
absolute majority of the members present in each Chamber, shall declare the desirability 
of approving the treaty, and it shall only be approved by an absolute majority vote of 
the totality of the members of each Chamber, one hundred and twenty days after the 
declaratory act”.
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3.3. Regional international organizations: the Organization of American 
States

the oAs – organization of American states – brings together the thirty-
five independent countries of the Americas. Many critics have linked the 
oAs to us foreign policy, claiming that the organization functions as an 
instrument of us foreign policy in the region. however, the institution is 
of great importance to latin America, especially through its Inter-American 
system for the protection of human rights. 14 when we look specifically 
at countries that have agreed to submit to the jurisdiction of the Inter-
American Court of human rights, the presence of latin America is more 
evident because Canada and the united states have declined to submit to 
the Court’s jurisdiction.

Democracy, human rights, security and development are the four main 
pillars of the organization. they are intertwined and support each other 
using mechanisms to expand its activities in the continent, such as politi-
cal dialogue, inclusiveness measures, cooperation and legal and follow-up 
instruments. In the oAs, the independent governments of North, Central, 
south America and the Caribbean have space to dialogue and work out 
their differences, regulating plans to achieve regional goals, such as elimi-
nating extreme poverty and seeking a solution to shared political, juridical, 
and economic problems. 15 through the organization, multiple multilateral 
treaties and agreements have been adopted by the countries, which has only 
strengthened relations in the region, as they collectively meet these chal-
lenges by providing technical 16 and legal assistance. 

14 par Engstrom, “the Inter-American human rights system and u.s.-latin America 
relations”, (2013): Available at ssrN: https://ssrn.com/abstract=2468001 or http://dx.doi.
org/10.2139/ssrn.2468001.

15 Article 2 of the Charter of the organization of American states specifies its basic 
purposes: “a) to strengthen the peace and security of the continent; b) to promote and 
consolidate representative democracy, with due respect for the principle of noninterven-
tion; c) to prevent possible causes of difficulties and to ensure the pacific settlement of 
disputes that may arise among the Member states; d) to provide for common action on the 
part of those states in the event of aggression; e) to seek the solution of political, juridical, 
and economic problems that may arise among them; f) to promote, by cooperative action, 
their economic, social, and cultural development; g) to eradicate extreme poverty, which 
constitutes an obstacle to the full democratic development of the peoples of the hemisphere; 
and h) to achieve an effective limitation of conventional weapons that will make it possible 
to devote the largest amount of resources to the economic and social development of the 
Member states”.

16 the Inter-American Council for Integral Development acts in the specific area of 
technical cooperation in accordance with article 95 of the Charter of oAs, having the 
responsibility to “formulate and recommend to the general Assembly a strategic plan 
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the “solidarity” dimension is clearly present in its own conception. For 
example, article 30 of the Charter of the organization of American states 
declares “the Member states, inspired by the principles of inter-American 
solidarity and cooperation, pledge themselves to a united effort to ensure 
international social justice in their relations and integral development for 
their peoples, as conditions essential to peace and security. Integral devel-
opment encompasses the economic, social, educational, cultural, scientific, 
and technological fields through which the goals that each country sets for 
accomplishing it should be achieved”.

3.4. Regional integration

trade relations between countries are at the center of concerns in the 
debates that led to the creation of Mercosur. It was an initiative taken at a 
time when the world was experiencing a tendency to create economic blocs 
– the late 1980s and early 1990s. Initially, it was composed of brazil, Argen-
tina, uruguay and paraguay. later Venezuela and bolivia joined the bloc.

the Mercosur is characterized by its open regionalism, envisioning an 
enlargement of its influence in the region and search for new commercial 
partners. All countries in south America participate in some way in Mer-
cosur, most of them as associates, such as Chile (since 1996), peru (since 
2003), Colombia and Ecuador (since 2004) and guiana and suriname 
(since 2013). 

Mercosur aims to consolidate political, economic and social relations 
between its associated states, with the aim of overcoming the regional dif-
ficulties experienced by the members of the economic bloc and improving 
the quality of life of their populations. Currently, the bloc is at the devel-
opment stage of a “customs union”.

In 2014, decision CMC n° 23/14 led to the creation of the “Mercosur 
International Cooperation policy”. underlying this document is the concept 
of solidarity, “understood as the achievement of the development goals of 
all participants”

unasur and AlbA are post-liberalization integration initiatives. Eco-
nomic issues are not at the center of their concerns: “the new wave of 
latin American regionalism in the 21st century is a wave of cooperation, not 
integration”. 17 there is a more central role for the principle of solidarity.

which sets forth policies, programs, and courses of action in matters of cooperation for 
integral development” and, also, to promote the execution of these programs and projects”. 

17 gian luca gardini, “towards modular regionalism: the proliferation of latin Ameri-
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Even though it is a more inclusive union than Mercosur, unasur is none-
theless an initiative aimed at integrating the countries of south America. 
It does not therefore include all the countries we are dealing with. In its 
constitutive treaty, the organization highlights “shared history and solidar-
ity of our multiethnic, multi-lingual and multicultural nations”. this docu-
ment states that “south American union is based on its guiding principles”, 
which include solidarity.

the creation of unasur is directly linked to the strategy of brazilian 
foreign policy in the first decade of this century. 18 At the same time that 
brazil’s internal politics gave a higher priority to social rights, brazilian 
diplomacy urged the so-called progressive governments of south America 
to formulate joint policies.

based on principles such as solidarity, cooperation, peace, democracy 
and sustainable development, south American countries started to organize 
themselves around common interests and to coordinate political positions. 
one result of this was the creation of unasur, an organization intended to 
deepen relations between the countries, identifying mutual ideas and pro-
moting actions among Member states to tackle common problems. the 
purpose of the organization is to build a community of union between 
the Member states, prioritizing questions such as political dialogue, social 
policies, education, energy, infrastructure, financing and environment. 19

In its structure, unasur has a set of councils that seek to bring countries 
closer together on different issues, with agencies acting on social rights 
issues such as health and education. In order to facilitate the fulfillment 
of its goals, unasur created a specific source of funding for its actions: the 
Common Initiatives Fund – FIC.

based on principles of democracy, social inclusion and human rights, 
the south American Institute of government in health (IsAgs) was set 
up in 2011. It is an intergovernmental organization that aims to promote 

can cooperation”, Revista Brasileira de Política Internacional 58(1) (2015), 210-229: https://
dx.doi.org/10.1590/0034-7329201500111

18 Miriam gomes saraiva, “brazilian foreign policy towards south America during the 
lula administration: caught between south America and Mercosur”, Revista Brasileira de 
Política Internacional 53 (2010), 151-168.

19 Article 2 of the Constitutive treaty of unasur specifies the objectives of the organiza-
tion: “the objective of the south American union of Nations is to build, in a participatory 
and consensual manner, an integration and union among its peoples in the cultural, social, 
economic and political fields, prioritizing political dialogue, social policies, education, 
energy, infrastructure, financing and the environment, among others, with a view to elimi-
nating socioeconomic inequality, in order to achieve social inclusion and participation of 
civil society, to strengthen democracy and reduce asymmetries within the framework of 
strengthening the sovereignty and independence of the states”. 
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the development of health services in the region. It is responsible for the 
creation of regional projects to expand the health system and to coordi-
nate support between governments with similar health policies, its objec-
tive being “the formation of leadership, provision of technical support to 
health systems and also the management of existing knowledge, creating new 
knowledge when necessary and placing this information at the disposal of 
health authorities in south America”. 20 In this way, it becomes possible to 
organize and systematize important issues concerning health, offering inno-
vations in policy and exemplifying the best available practices in the field. 

Centered on principles of regional integration, promotion of the funda-
mental right of education, equity, social inclusion and solidarity, the south 
American Education Council was established in 2012. the purpose of this 
body is to: ensure the universalization of the right to education, minimize 
disparities related to the access and quality of educational systems at all 
levels and promote regional policies to strengthen educational integration.

the efforts made by the unasur countries with regard to the universal-
ization of education are reflected in the high rates of enrolment in primary 
school, with an average completion rate in 2010 of 88.5% among people 
aged from 30 to 34 years and of 93.9% among those aged from 15 to 19. 21 
It is important to note that the main problems that lead students to drop 
out are associated with geographic location (rural areas with poor infra-
structure) and the socioeconomic situation of the children’s family. 

According to unesco, the most serious problem is in secondary educa-
tion: “the region’s level of secondary education coverage remains interme-
diate and, notwithstanding the exceptions, did not progress significantly 
during the past 13 years”. Failure to pass from one school year to the next is 
shown to be the major obstacle in secondary education that leads to pupils 
dropping out, and in 2010 only 53.5% of people aged 20 to 24 completed 
their secondary education. 22

the American continent is rich in mineral and water reserves and bio-
diversity. It is only logical to regard protection of the environment as indis-
pensable to ensure the development of the region. since its colonization, 
south America has suffered numerous impacts on its natural resources, and, 
historically, in most countries in the region the economy has been based 
on exportation of their natural resources. 

In the unasur constitutive treaty, the environment is one of the essential 

20 south American Institute of government in health: Health Systems in South America: 
Challenges to the universality, integrality, and equity, (rio de Janeiro: IsAgs, 2012), 836.

21 unesco, latin America and the Caribbean – Education for All 2015 regional review, 
20. 

22 Ibid., 21.
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dimensions in promoting a south American identity 23 and achieving inte-
gration and unity in the region. Article 3 – specific objectives 24 establishes 
the need for “(d) energy integration for the integral and sustainable use 
of resources of the region, in a spirit of solidarity” and “(g) the protection 
of biodiversity, water resources and ecosystems, as well as cooperation in 
the prevention of catastrophes and in combating the causes and effects of 
climate change”, but does not specify any legal standards to preserve the 
environment, nor does it provide for any kind of penalty for violations.

As stated by the Economic Commission for latin America and the Carib-
bean (Eclac), the Member states of unasur face environmental problems 
such as “loss of biodiversity and forests, over-exploitation of natural resourc-
es, soil degradation, and the exhaustion of fisheries. Moreover, accelerated 
and unplanned urbanization and unsustainable patterns of production and 
consumption have increased air pollution and trash generation and have 
deprived many precarious settlements of basic services”. 25

An interesting example of solidarity strategy was the way unasur coun-
tries acted in haiti. Countries of the bloc participate in the uN peacekeep-
ing force – the united Nations stabilization Mission in haiti (Minustah). 
however, to reinforce this action in haiti, unasur has structured its own 
solidarity policy in that country, creating a technical secretariat exclusively 
dedicated to providing solidarity to haiti. this happened after the 2010 
earthquake, with the agency acting until 2013. It was an initiative that, 
unfortunately, suffered from a lack of financial resources. 26

the bolivarian Alternative to latin America and the Caribbean – AlbA – 
is an integration process initiated by Venezuela and Cuba as an ideological 
leftist alternative to the us proposal of the Free trade Area of the Ameri-
cas – FtAA. 

23 “region building in this part of the world has the challenge of promoting the integra-
tion of a regional community and a south American identity with its particular objectives 
and values. this means not only a political alignment and a greater economic autonomy, 
but also developing a governance framework capable of channeling the yearnings of social 
movements”. Nahuel Arenas-garcía; “21st Century regionalism in south America: unasur 
and the search for Development Alternatives”, eSharp, Issue 18: Challenges of Develop-
ment (2012), 64-85.

24 the specific objectives of the organization are defined in article 3.
25 EClAC, Unasur: Fostering South American integration through development and 

cooperation, (santiago: united Nations, 2014), 74.
26 there was a plan that countries would make a contribution of one hundred million 

dollars, but only Argentina fulfilled its part in the settlement, which reduced the budget of 
the mission to sixteen million dollars. For more information: luis bonilla, “política inter-
nacional latino-americana en haití: entre la solidaridad y el realismo”, Revista Encrucijada 
Americana 2 (2016), 9.
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AlbA was launched in 2004, through a joint statement by the presidents 
of Cuba and Venezuela, which highlighted the need to build latin American 
integration based on solidarity. this document affirms that the “cardinal 
principle” of AlbA is “the broader solidarity among the peoples of latin 
America and the Caribbean-based on the ideas of bolivar, Martí, sucre, 
o’higgins, san Martín, hidalgo, petion, Morazán, sandino and many other 
heroes, without selfish nationalism or restrictive national policies that deny 
the goal of building a great homeland in latin America, as the heroes of 
our emancipatory struggles dreamed”. 27 thus, it is a document that uses 
a rhetoric that evokes defenders of latin American solidarity.

the emphasis on the political dimension – especially its anti-American 
stance – is limiting the expansion of the association. Despite the subse-
quent admission of other countries, such as bolivia, Ecuador and Nicara-
gua, AlbA did not make much progress, leaving its image closely linked 
to the Venezuelan foreign policy strategies. In addition to energy coopera-
tion, there were few economic strategies of the group. when oil prices were 
high, it was easier for Venezuela to act. with the oil price crisis, cooperation 
was restricted. Despite being an association strongly rooted in a histori-
cal discourse of integration and solidarity, AlbA does not seem to be the 
most feasible way of achieving those aims. Despite being a strongly rooted 
experience in historical discourse of integration and solidarity, does not 
seem to be the most viable way for this purpose.

on April 28th, 2011, envisioning the creation of a free trade area among 
its members and strengthening economic ties with the Asia-pacific region, 
with the promotion of social inclusion among its peoples and overcoming 
socioeconomic difficulties, Chile, Colombia, Mexico and peru, signed the 
lima Declaration, 28 forming the pacific Alliance.

the organization’s ideological base is centered on a liberal economy 
and “It is more outward focused than other regional initiatives such as 
the Common Market of the south (Mercosur)”. 29 since its creation, the 
pacific Alliance has already eliminated tariffs on a wide range of prod-
ucts, removed visa restrictions among citizens of Member states and 

27 original in spanish: http://www.cuba.cu/gobierno/discursos/2004/esp/d141204e.html
28 “we agree to establish the pacific Alliance to form an area of   deep integration within 

the framework of the latin American pacific Arc, which would encourage regional inte-
gration, as well as greater growth, development and competitiveness of our economies. to 
that end, we express our firm commitment to move progressively towards the objective of 
achieving the free flow of goods, services, capital and people”, Declaration of lima (First 
summit), 28 April 2011. 

29 M. Angeles Villarreal, “the pacific Alliance: A trade Integration Initiative in latin 
America”, 29 March 2016, Congressional research service (7-5700. www.crs.gov. r43748).
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prioritized cooperation with private sectors of the economy. 
one of the pacific Alliance’s most successful programs in the field of 

cooperation is the student and Academic Exchange platform. this program 
has benefited almost a thousand citizens of Chile, Colombia, Mexico and 
peru, providing scholarships to students (undergraduates and graduates), 
teachers and researchers in the fields of finance, tourism, economics, inter-
national trade and management, as well as other courses.

In recent years, another alternative of integration has emerged: Celac – 
Community of latin American and Caribbean states. In comparison with 
unasur, Celac has the advantage of moving from a south American integra-
tion project to a latin American process. Celac resulted from the experi-
ence of the rio group – dating from December 1986 – and the summit of 
latin America and the Caribbean on Integration and Development (CAlC) 
– and was created in December 2008. In 2010, countries from both groups 
participated in a meeting in Mexico and decided to create a new integration 
process, which began in 2011 after a new summit meeting in Venezuela.

It is a bold proposal, bringing together the 33 countries of latin Amer-
ica and the Caribbean. the Declaration of Caracas recalls the liberators of 
America, cites the Congress of panama and points to a process that com-
bines economic integration and solidarity. the great challenge of Celac is its 
compatibility with the various integration processes already existing in the 
region. Celac has turned its eyes to China. In 2014, the China-Celac forum 
was created at a summit meeting held in brasilia with the aim of enabling 
joint actions. 30 there are still few elements in Celac’s practice enabling us 
to identify a prominent role for the principle of solidarity. Nor does it seem 
clear to us whether emphasis will henceforth be placed on economic issues 
– such as Mercosur and the pacific Alliance – or on political issues – such 
as AlbA and unasur.

6. Conclusions

we can say that the idea of solidarity is inextricably linked to the dis-
course of latin American unity. As we have seen, since the end of the colo-
nial period there has been a desire for collaboration between countries. 
there is a discourse directed at the common action of the entire American 
continent, but also one specifically focused on latin American identity.

the American continent is a pioneer in the creation of an interna-
tional regional organization, namely the organization of American states. 

30 For more information: http://www.chinacelacforum.org/eng/
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throughout its history, the oAs has strongly contributed to fostering soli-
darity among the countries of the continent. Despite the difficulties that 
arise from the plurality of interests, the Inter-American human rights sys-
tem has demonstrated its ability to act effectively.

with so many initiatives for latin American integration, it is necessary 
to highlight those that emphasize the principle of solidarity. unasur has 
been one of the most successful integration initiatives over the last decade. 
however, as it originated in brazilian foreign policy strategies, this initia-
tive may suffer from the political changes that have recently occurred in 
brazil. Currently, the post-impeachment government is neglecting relations 
with latin America, which raises doubts about the future of unasur. In its 
relations with developed countries on other continents, no consideration 
is given to the dimension of latin American solidarity.

Nowadays, the region has a more inclusive alternative in Celac. Its large 
number of constituent countries is at the same time its strength and its 
weakness. Celac may benefit from the past experiences of groups of latin 
American and Caribbean countries. but it also runs the risks inherent in a 
process that embraces a very plural group of countries.
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